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Dear Reader,

When we first conceived of the Penn State Journal of International Affairs in the fall of 2010, the world was a 
very different place. Muammar Kaddafi and Kim Jong-Il were heads of state, and Osama bin Laden was still at 
large. South Sudan had not yet come into existence, and the phrase “Arab Spring” had yet to make an appearance 
on Twitter feeds and newsstands. As we eagerly publish our inaugural edition at the dawn of 2012, we recognize 
the importance of curating an international affairs discussion as our world’s complexity increases, and the United 
States’ role in it continues to evolve.

The pages of this inaugural issue of the Penn State Journal of International Affairs contain thought-provoking 
questions. Why do autocratic governments hold elections? What responsibility do military superiors have for the 
activities of their subordinates? What is the relationship between income inequality and educational opportunity? 
How do countries cope with genocide? While we hope you pick up this issue looking for answers, we also want your 
reading to lead to new questions. Our endeavor has failed if it does not lead to fruitful inquiry into these topics. 

The Penn State Journal of International Affairs, the University’s only undergraduate international affairs jour-
nal, could not have come together without the assistance of several people and organizations. We would like to 
recognize the generous financial support of Mr. John Hodgson and the Strategic and Global Security Scholars 
Program; Dr. Jack Selzer and the Paterno Fellows Program; and Dr. Michael Berkman and the Penn State Depart-
ment of Political Science. 

Moreover, we offer a special thank you to our faculty advisor Dr. Subhanan Mukherjee, as well as Dr. Gretchen 
Casper, Dr. Edward Day, Mr. Dermot Groome, Dr. Douglas Lemke, and Dr. David Post for reviewing the sub-
missions in this issue and ensuring that they were of the highest quality. We also offer thanks to Eric Weiss for 
designing the logo on the cover of the Journal and Niko Kovacevic for his work designing and maintaining our 
website at psujia.org. Most importantly, we would like to thank the authors featured in this inaugural issue for 
their dedication in preparing their articles for publication. 

Thank you also to our readers, without whom the publication would have little value. We hope you find the 
following articles both interesting and informative. 

Sincerely, 

Eli Glazier, Ethan Hirsch, Evan Kalikow, & Arianna Simpson
Pennsylvania State University Class of 2012





Contents

 

The Stability-Instability Paradox: The Case of the Kargil War 7

Anuj Panday, Emory University

Facing History: Memory and Recovery in the Aftermath of Atrocity 15

Emily Jastromb, Emory University

Higher Education in Chile: A Study of Youth Perceptions 27

By Jane Leer, University of California - Berkeley

Practiced at the Art of Deception: How the Regime Has Controlled Elections in 
Modern Burma 39

Hunter Marston, University of Washington - Seattle

The Evolution of Command Responsibility in International Humanitarian Law 50

Max Markham, Stanford University

Staff 59





 Fall 2011 Penn State Journal of International Affairs 7 

The Stability-Instability 
Paradox: The Case of the 
Kargil War

Anuj Panday, Emory University

This paper examines the role of nuclear weapons in the Kargil War in 1999 and finds that 
India and Pakistan both acted in ways consistent with the Stability-Instability Paradox. 
The paradox states that nuclear weapons simultaneously induce stability at level of nuclear 
war and instability at lower intensity levels of violence. The nuclear bomb gave Pakistan the 
assurance needed to initiate cross-border proxy conflict, while inducing cautious responses 
in India to avoid uncontrollable escalation. Ultimately, nuclear weapons spurred conflict 
initiation but also limited the conflict’s scope and duration. 

P
akistan’s military incursion into Indian 
territory in May 1999 marked the beginning 
of the Kargil War. Although the war was the 
fourth armed conflict between the two coun-
tries since their inception, it was the first 
after both sides overtly demonstrated nuclear 

capabilities in the previous year. Thus, Kargil challenged 
traditional Cold War deterrence theory that nuclear 
weapons would make war too costly. Far from deterring 
war, the weapons gave Pakistan the assurance needed to 
initiate cross-border conflict. Nevertheless, that India’s 
measured and cautious response limited the conflict’s 
scope and duration supports the argument that nuclear 
weapons will prevent escalation and keep conflicts under 
control. Of all the wars between the two countries in their 
history, Kargil experienced the least escalation; it was 
the least violent and the quickest to end, with a peace 
deal brokered by the end of July 1999. Thus, the Kargil 
War is the epitome of the stability-instability paradox, 
which states that nuclear weapons simultaneously induce 

stability at the level of nuclear war and instability at lower 
intensity levels of conflict. 

This paper builds on Jervis’s work in his essay “Kargil, 
Deterrence, and International Relations Theory” by fur-
ther examining the role of international involvement in 
Kargil. It finds that international involvement was an 
additional mechanism for the paradox, acting as both 
an encouraging factor in Pakistan’s decision to initiate 
conflict and as a crucial element in de-escalating the 
conflict.

A Paradoxical War
Why was Pakistan not deterred by its opponent’s stock-
pile of nuclear weapons? Traditional deterrence theory 
rests on the notion that mutually assured destruction 
will dissuade states from risky behavior. When two 
competing states have assured second-strike capabili-
ties – that is, the ability to inflict unacceptable amounts 
of damage on an aggressor even after being hit with a 
strike – they will not engage in war because it could 
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lead to the destruction of both states. It is assumed that 
leaders will behave rationally. They will weigh the costs 
and benefits of using force and are likely to avoid con-
flict that could escalate to disastrous levels. For weaker 
states, nuclear weapons can reduce anxiety over inferior 
conventional capabilities. Moreover, when hostilities do 
break out, nuclear weapons tend to keep conflicts limited 
(Kumar 2008, 52). For deterrence to remain stable, it is 
necessary for both sides to have secure second strike 
capabilities to eliminate the temptation for one side to 
attempt to destroy its opponent’s nuclear weapons in a 
decapitating first-strike (Raghavan 2010, 13). According 
to deterrence theory, then, Pakistan should have avoided 
any confrontation with India. 

Conditions for deterrence apply to the aggressor of 
the conflict. Therefore, to understand how deterrence 
broke down, an inspection of Pakistan’s options in its 
foreign policy towards India is necessary. In Deterrence in 
American Foreign Policy, Alexander George and Richard 
Smoke highlight the limitations of deterrence theory. 
In their discussion, George and Smoke argue that the 
most important determinant in deterrence failure is the 
availability of various options for the aggressor, only 
one of which is armed conflict. If alternative options are 
accessible, then the initiator does not have to challenge 
its adversary’s deterrent threat (George and Smoke 1974, 
521). In the view of Pakistan’s leaders, however, other 
options to achieve their strategic objectives had failed 
over the previous two decades (Joeck 2009, 124). 

A close examination of Pakistan motives reveals two 
major objectives: retribution for the Siachen Glacier 
territory lost in 1984 and renewing international atten-
tion on the Kashmir issue. In Pakistan, there prevailed 
a feeling of being wronged by previous Indian military 
encroachments. The Pakistan army saw India’s occupa-
tion of the Siachen Glacier, a relatively resource-poor 
and strategically unimportant region slightly north of 
the Line of the Control, as a deeply embarrassing scar 
(Khan, Lavoy, and Clary 2009, 75). Its leaders wanted to 
make a point that Pakistan was not a pushover, and that 
Kashmir was still at the heart of Pakistani national pride.  
According to President Pervez Musharraf, “Kargil was 
fundamentally about Kashmir…The Indians have been 
snapping up bits of Pakistani territory…for example 
at Siachen” (Kapur 2009, 122). Pakistani commanders 
began to feel increasingly desperate that Kashmir would 
slowly fall into India’s hands, and that serious negotia-
tions would never resume if the international commu-
nity’s attention waned (Khan, Lavoy, and Clary 2009, 
74). According to Pakistani Ministry of Foreign Affairs 

Director General for South Asia Jalil Jalani, Kargil was 
a principled stand. “Countries do not just give up their 
territory.” Otherwise, “the high and mighty will continue 
to [take Pakistani territory] on a regular basis” (Kapur 
2009, 123). For him, Kargil would limit further Indian 
operations in the region and say to the outside world that 
Kashmir still mattered. Nawaz Sharif, the Prime Min-
ister of Pakistan at the time, stated, “the basic objective 
of Kargil was to draw the attention of the international 
community towards the Kashmir issue” (Kapur 2009, 
122). Top Pakistani generals assumed victory in Kargil 
could place Pakistan into a position of strength and 
force India into talks on Pakistan’s terms (Gill 2009, 94). 

Military incursion was the only way to achieve these 
two goals. Since 1984, international mediation had failed 
to resolve the Siachen Glacier dispute. The talks continu-
ously devolved into accusations from both sides that 
the other was attempting to provoke war and unjustly 
take more and more land (Misra 2000, 29). Attempts to 
force India out of Siachen were costly and unsuccessful. 
Within Pakistan, Siachen became a domestic political 
issue, as political parties blamed Zia ul-Haq’s military 
government for failing to defend Pakistani territory. 
Facing increasing criticism from democratic elements 
of society, the military reasoned that it could pull off a 
parallel operation into the strategic hilltops of Kargil to 
restore its prestige (Khan, Lavoy, and Clary 2009, 75-76). 
In their minds, Kargil was necessary, not just to restore 
national honor, but also to reassert legitimacy of military 
leadership in the country.

Bilateral negotiations and support for indigenous 
Kashmiri separatists proved inadequate to rejuvenate 
the Kashmir issue internationally. When there was inter-
national intervention, it failed to resolve the dispute in a 
way favorable to Pakistan. There was little benefit avail-
able from seeking direct assistance from other countries; 
few allies would adopt Pakistan’s Kashmir cause whole-
heartedly, and any such alliance would be sure to gain 
India support as well (Jervis 2009, 383). Furthermore, 
Pakistan had to deal with the aftermath of the Soviet 
invasion of Afghanistan. Faced with the threat of civil 
war to its north, Pakistan devoted much attention to set 
up a friendly regime there. “Isolated, preoccupied by 
Afghanistan, and challenged by India’s nuclear testing, 
Pakistan felt that the Kashmir issue was fading from 
international attention” (Joeck 2009, 119). Its leaders 
determined the best way to remind the world about 
Kashmir was to instigate an armed conflict. Now, with 
nuclear weapons, the international world could not sit 
idly by and take the risk escalation to nuclear use. Armed 
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conflict could simultaneously bring in third parties and 
give Pakistan leverage in negotiations. Challenging India 
militarily became the least unattractive option for Paki-
stani military leaders. Pakistan acted in what appeared 
to be “an inexplicable way because it [found] itself in 
a position where the bad option is… the best of poor 
alternatives available” (Tellis, Fair, and Medby 2001, 40). 
That Pakistan initiated conflict even under the shadow 
of nuclear weapons on the subcontinent has profound 
implications for deterrence theory. 

The challenge to traditional deterrence theory is not 
merely the fact that Pakistan attacked India in the face 
of nuclear weapons, but that Pakistan attacked only 
after both sides unambiguously demonstrated nuclear 
capability. The aforementioned motivations for attack 
existed for at least the previous decade and a half, and 
Pakistani officials had been planning a Kargil operation 
throughout the 1980s (Kapur 2009, 117). Why was it 
that Pakistan attacked when it did? The answer exposes 
limitations and adds complexity to the general theory 
that nuclear weapons make conflict less likely. Nuclear 
weapons, rather than making conflict less likely, served 
to enable and encourage a Pakistani attack – “it was the 
critical permissive condition that made contemplating 
Kargil possible” (Tellis, Fair, and Medby 2001, 48).

Pakistan’s nuclear capability played a central role in its 
decision to initiate conflict. Without it, Pakistan would 
have lacked the ability trigger a crisis threatening enough 
to menace India. In a nonnuclear world, incursions 
like Kargil would have been little more than a nuisance 
because India could have safely repelled the attacks or 
threatened to respond militarily in other areas. Because 
these responses would have been relatively cheap and 
safe, India would not only easily be able to employ them, 
but the mere threat to do so would have been cred-
ible enough to make it improbable that Pakistan would 
initiate aggression in the first place (Jervis 2009, 384).  
Nuclear weapons, Pakistani officials thought, would deter 
India from using force in the event that India may have 
otherwise considered forceful retaliation. India would 
have to consider the possibility, however small, that 
any confrontation could escalate to nuclear use (Joeck 
2009, 126). 

Statements made by Pakistani leaders betrayed their 
reliance on nuclear threats. During the war, Pakistan’s 
Foreign Secretary warned Pakistan would use “any 
weapon” in its arsenal (Tellis, Fair, and Medby 2001, 
48). The statement was deliberately ambiguous to ensure 
saliency of the nuclear threat. Pakistan’s Religious Affairs 
Minster Raja Muhammad Zafarul Haq publicly stated 

that Pakistan could fall back on the nuclear option should 
Pakistani security be threatened. Over the course of the 
war, Pakistani officials made no less than a half-dozen 
nuclear threats (Hoyt 2009, 157-161). Nuclear capability 
provided Pakistani military leaders the extra firepower 
they needed to make up for their conventional weakness 
compared to India. Pakistan’s limited resources ensured 
that its conventional inferiority in relation to India would 
continue to increase. Pakistan’s leaders foresaw continu-
ously increasing military spending in India and knew 
that they would not be able to keep up. In this situation, 
Pakistani military brass began to depend more on its 
nuclear weapons as its conventional inferiority became 
more pronounced (Chari 2005, 18). Nuclear weapons 
could even the playing field by warding off worst Indian 
counter-responses by deterring conventional or nuclear 
retaliation (Tellis, Fair, and Medby 2001, 49). According 
to Jalani, “since Pakistan’s acquisition of nuclear capacity, 
Pakistan has felt much less threatened” by Indian con-
ventional superiority (Kapur 2005, 144). Furthermore, 
nuclear weapons were perfect instruments to draw inter-
national attention to the Kashmir situation. Many senior 
Pakistani military officers made public statements stating 
their beliefs that the newfound nuclear capabilities would 
catalyze US diplomatic interest in bringing the conflict 
to a conclusion. (Tellis, Fair, and Medby 2001, 49).

Thus, Kargil exemplified the stability-instability para-
dox. The paradox, explained by Robert Jervis in The 
Illogic of American Nuclear Strategy, holds that “to the 
extent that the military balance is stable at the level of 
all-out nuclear war, it will become less stable at lower 
levels of violence” (Jervis 1982, 31). The paradox was 
first applied to US-Soviet relations during the Cold War 
to explain the prevalence of low-level proxy wars in the 
absence of direct nuclear or conventional confrontation. 
Because both sides had survivable second-strike capabili-
ties, the chance of nuclear escalation became extremely 
low. However, this induced instability at lower levels 
of violence. Confidence that the other side would not 
cross the nuclear threshold gave license to take limited 
coercive action (Krepon 2004, 1). Jervis’s larger point 
applies perfectly to South Asia – the nuclear bomb can 
serve as an insurance policy against the worst forms of 
escalation, thereby allowing lower levels of mischief-
making well below the nuclear threshold (Krepon 2010). 
Indeed, Jervis revisited the stability-instability paradox 
specifically in the context of Kargil in his essay “Kargil, 
Deterrence, and International Relations Theory.” His 
conclusion was that Kargil was consistent with the para-
dox: “Strategic stability permits if not creates instability 
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by making lower levels of violence relatively safe because 
escalation up the nuclear ladder is too dangerous” (Jervis 
2009, 393).

There were differences, of course, between the US-
Soviet deterrent relationship and the India-Pakistan 
deterrent relationship. India and Pakistan had much 
smaller arsenals, were much closer to each other geo-
graphically, and had third-party terrorists and insurgents 
behind which an aggressor could plausibly deny its 
involvement in any attack (Kumar 2008, 54). Neverthe-
less, none of these differences implicated deterrence on 
the subcontinent. Despite having smaller arsenals, both 
India and Pakistan still maintained a relatively robust 
second-strike capability (a requisite condition for the 
stability-instability paradox to apply). It takes very little 
to have a second-strike capability sufficient to deter 
an enemy. The size of a country’s force matters little – 
nuclear weapons are highly mobile, and an enemy needs 
to know how many weapons to strike, the locations of 
the weapons, and whether they will be moved in order 
to carry out a successful first-strike. “To know all of 
these things, and to know that you know them for sure, 
is exceedingly difficult” (Waltz 1981, 9). During Kargil, 
neither India nor Pakistan had sufficient knowledge of 
the location, number, or security of the other’s nuclear 
weapons. Due to limited credible intelligence, neither 
side could guarantee that its first strike could entirely 
wipe out the other’s stockpile, and that is what mattered. 
Destroying even a major portion of a nuclear force is 
useless because of the horrific amount of damage even 
a small number of surviving warheads could do (Waltz 
2003, 123). With the initial conditions being correct, and 
Pakistan emboldened by nuclear capability, the stability-
instability paradox applies neatly to the situation on the 
subcontinent in 1999.

War Progression
India’s response further demonstrates the applicability 
of the stability-instability paradox to the Kargil War. 
Contrary to Pakistani expectations, India was undeterred 
from escalating the intensity of the conflict. India rapidly 
responded with an attempt to drive Pakistan back across 
the border (Joeck 2009, 131). Pakistani military leaders, 
realizing that India was prepared to respond with force, 
decided to hold ground in confidence that their troops 
held geographically superior locations. Nevertheless, 
dangers of nuclear escalation induced caution in Indian 
military leaders. They believed that Pakistan’s rash mili-
tary leadership could not be trusted with nuclear weap-
ons, and they believed that Pakistan might have used 

nuclear weapons preemptively or when pushed back 
to a wall by India’s conventional forces. This strategic 
uncertainty amongst Indian planners helped dissuade 
India from launching full-scale conventional retaliation 
(Joeck 2009, 131). In the face of little progress against 
Pakistani forces, Indian political leadership established 
a committee of strategic analysts, seasoned military 
leaders, and experienced diplomats to assess various 
political and military options to respond to Pakistani 
aggression. After careful calculation, consultation, and 
vigorous examination of all possible options, the com-
mittee decided that the Indian response was to repel 
the attack back across the border, but to not cross into 
Pakistani territory (Joeck 2009, 132). It placed formal 
political limitation upon the Indian military to not cross 
the Line of Control or open up new combat theaters 
(Gill 2009, 105). This restraint was an extreme deviation 
from India’s traditional strategy. India had responded 
to nearly every Pakistani attack before this (in the 1949 
war, in the 1965 war, and several times in the 1980s) with 
escalation across the LOC. Indian military plans focused 
on broadening the conflict to play to India’s quantitative 
and economic advantages. Now, under the shadow of 
nuclear weapons, India responded with more caution 
(Hoyt 2009, 159-160). Moreover, the strategy made little 
tactical or military sense. Crossing the border would 
have allowed the Indian Air Force to choke Pakistani 
communications, supplies, and logistics, shorten the war, 
and deplete fewer resources. New combat theaters would 
have relieved pressure on Indian forces concentrated in 
the Kargil region and reduce Indian casualties (Kumar 
2008, 69-70). It seems that India’s decision to not expand 
hostilities, and thereby escalate the war, was a deliberate 
calculation made in the face of the nuclear threat.

Still, India did not refrain from avoiding any and all 
instances of escalation. India mobilized its Air Force, 
deployed troops from its western and southern com-
mands to positions along the border with Pakistan, and 
reinforced the western fleet of its Navy with support 
from the eastern fleet. These measures indicated that 
India was consciously raising the stakes by positioning 
forces along the international border (Joeck 2009, 132). 

Some argue that these steps show that the stability-
instability paradox was actually not at play, and brink-
manship by both sides indicated a willingness to escalate 
if necessary (Chari 2005, 17). But this lower level com-
petition in risk-taking is accounted for and expected in 
deterrence theory and the stability-instability paradox. 
Ultimately, even nuclear weapons cannot remove at 
least some jockeying and risk-taking in any conflict 
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– one need look no further than the proxy wars fought 
between the United States and the Soviet Union during 
the Cold War. Despite engaging in some level of brink-
manship, India still recognized the dangers of escalation 
and constrained its military movement in such a way 
that it effectively capped the level of escalation the war 
would reach. Indian military operations were targeted 
towards causing Pakistan to back down, rather than 
broadening the scope of the conflict via counterattack. 
Furthermore, as the conflict played out, the Indian gov-
ernment began to take a more optimistic view of nuclear 
stability in the region. Indian leaders became increas-
ingly convinced that Pakistan’s aggressive behavior and 
nuclear posturing was just a bluff. According to a senior 
Indian strategic analyst, many Indian officials began to 
believe that “Pakistan will not use nuclear weapons until 
it is half gone” because India possessed a secure second 
strike capability (Kapur 2005, 147).  A nuclear attack 
would come at a great cost to India, but any retaliation 
would mortally wound Pakistan. This nuclear asym-
metry led Indian strategists to conclude that Pakistan 
would not escalate to nuclear use. Indeed, Pakistan’s own 
venture into Kashmir may have given India the most 
compelling evidence of the feasibility of limited war. If 
Pakistan could carry out Kargil, India could respond 
with something similar (Kapur 2005, 146). Therefore, 
India’s willingness to conventionally escalate is evidence 
of the stability-instability paradox rather than India’s 
disregard for the potential for the conflict to escalate to 
nuclear levels. 

How willing would India have been to cross the Line 
of Control if Pakistani nuclear weapons did not exist? S. 
Paul Kapur argues in Ten Year of Instability in a Nuclear 
South Asia that the paradox was not at play because India 

“would have allowed the military to cross the Line of 
Control if doing so proved necessary… tactical and dip-
lomatic calculations, rather than Pakistani nuclear weap-
ons, were primarily responsible for the Indian refusal to 
cross the LOC” (Kapur 2008, 79). Indian restraint was 
motivated by desire for international support for its 
position in the war – Pakistani nuclear weapons were 
irrelevant because India could successfully repel Pakistan 
without expanding the conflict. Moreover, Indian leaders 
left the option to expand the conflict on the table, and 
if need arose, were willing to escalate it even in the face 
of the Pakistani nuclear threat (Gill 2009, 124). Many 
have used these arguments to contend that the stability-
instability paradox was not at play during the conflict 
(Kapur 2008) (Mistry 2009). 

However, these arguments fail to explain why India 

did not escalate the conflict. Although military out-
comes demonstrated that it was unnecessary for India to 
cross the line in order to defeat Pakistan conventionally, 
crossing the line would have placed India in a tactically 
superior position and ended the war more quickly. The 
war would have cost less, both financially and in terms 
of military casualties. There would have been no reason, 
therefore, for India to avoid crossing the Line of Control 
had Pakistan not been able to threaten nuclear escalation. 
Even Kapur concedes “that Pakistan’s nuclear capacity 
was [not] entirely irrelevant to India’s decision-making” 
(Kapur 2008, 79). Even though India made plans to cross 
the LOC if necessary, the paradox still applies. Indian 
General Ved Prakash Malik believed that such plans were 
made merely because prudent military logic required it. 
Logistical requirements alone required preparation for 
all possible contingencies. Escalation across the LOC, 
then, was only a contingency plan, and even then, further 
escalation could still be controlled (Lavoy 2009, 192). 
The primary plan was to avoid full-scale war. Indian 
leaders were quite explicit. V.P. Malik, Indian Army 
chief of staff during the Kargil operation, explained that 
Pakistani nuclear weapons led Indian military planners 
to rule out full-scale conventional war with Pakistan 
(Kapur 2008, 79).

Pakistani reaction to Indian escalation was not further 
escalation, as one would predict would happen in a 
war. Islamabad was cautious of further intensifying the 
fighting. Its government did not mobilize its Air Force 
or Navy in the way that India did. Had Pakistan engaged 
the Indian Air Force and Navy with its counterparts, 
Pakistan risked having India respond across the interna-
tional border, ensuring rapid expansion of the conflict to 
levels dangerously close to the nuclear threshold. “Thus, 
even at the cost of considerable loss of face, Pakistan 
acted prudently to avoid the risk of inadvertent escala-
tion” (Kumar 2008, 71). It can be argued that Pakistan 
was deterred by India’s conventional superiority, not by 
the threat of nuclear war. This argument encounters two 
flaws. The first is that Pakistan decided not to retreat 
when its incursion into Kargil was discovered by India. 
Once India responded with force, Pakistan chose to stand 
its ground, knowing that India was conventionally supe-
rior. There is little reason to think that Pakistan’s decision 
calculus would have changed suddenly in later periods 
of the war (Ganguly 2001, 312). Secondly, and perhaps 
more convincingly, India had held a huge conventional 
military advantage since the creation of the two coun-
tries in 1945. India had a marked superiority on every 
conceivable front including twice as many active army 
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personnel, a six-to-one advantage in modern aircraft and 
a three-to-one advantage in tanks (Cordesman 2008). 
This conventional dominance has hardly deterred Paki-
stan from instigating conflict multiple times in the past. 
In 1947 and in 1965, Pakistan mobilized large portions 
of its military and did not back down when the conflict 
threatened to grow in intensity and geographic scale. 
This time, nuclear weapons were clearly the overarching 
deterrent in conflict escalation. 

International Pressure
A vital facet of the war that is not accounted for in deter-
rence theory is the presence of a third party as a catalyst 
for the war’s conclusion. When Pakistan decided to enter 
the conflict, it held a strong belief that the international 
community, particularly the United States and China, 
would intervene on its side to help it achieve its strategic 
aims. As previously mentioned, one of Pakistan’s major 
goals was to reinvigorate the saliency of Kashmir as an 
international issue. By reminding the international com-
munity that Kashmir was a nuclear flashpoint, Pakistan 
hoped to rouse international involvement in the forging 
of a peace settlement over Kashmir. Pakistan expected 
the United States and China to show support based 
upon its previous condemnations of India’s nuclear tests 
(Tellis, Fair, and Medby 2001, 38). Pakistan, however, 
badly miscalculated. The international community was 
not willing to back Pakistan, who was seen as the clear 
aggressor. Pakistan was openly surprised by the United 
States’ relentless pressure to restore the status quo uncon-
ditionally and China’s reluctance to back Pakistan in any 
meaningful way (Kumar 2008, 72). India, on the other 
hand, was pleasantly surprised when unexpected Ameri-
can involvement was in their favor (Kumar 2008, 73).

How does international pressure interact with deter-
rence theory and the stability-instability paradox? Out-
side involvement has great potential for keeping a con-
flict from escalating – its influence was considerable 
in facilitating the conclusion of Kargil. This appears 
to lend support to the view that the spread of nuclear 
weapons deters war. Nevertheless, given Pakistan’s inten-
tions to make the war an international issue before the 
war started, Kargil is clearly indicative of the fact that 
international pressure does not always strengthen the 
ability of nuclear weapons to deter war. In fact, expecta-
tions of international allies at least partially encouraged 
Pakistani adventurism. The events of the Kargil War 
demonstrate how international involvement can be a 
double-edged sword in conflicts between nuclear-armed 
adversaries – one that is wholly consistent with what the 

stability-instability paradox would predict.
It is quite evident that Pakistan was encouraged by 

the promise of international support. Pakistan saw it 
at least as an enabling factor, if not an outright incen-
tive to start the war (Joeck 2009, 118). To Pakistan, the 
presence of nuclear weapons in any conflict was sure to 
bring about the involvement of outsiders. Scott Sagan 
argues that this expectation may cause nuclear powers 
to behave more belligerently. He says “the possibility of 
intervention may encourage the governments of India 
and Pakistan to engage in risky behaviors, initiating 
crises, or making limited uses of force, precisely because 
they anticipate… that other nuclear powers may bail 
them out diplomatically if the going gets rough” (Sagan 
2009, 392). The United States, China, Russia, France, 
England, and Saudi Arabia all pressured both India and 
Pakistan to draw back their forces and end the military 
confrontation. These actions highlight what Peter Lavoy 
calls the non-proliferation hypothesis of the theory of 
the nuclear revolution. He argues “foreign powers will 
become actively involved to manage crises involving 
nuclear-armed states, reduce pressures for military esca-
lation, and discourage any state from leveraging the fear 
of nuclear war to change the territorial and political 
status quo” (Lavoy 2009, 175). In this light, international 
involvement serves simply as another mechanism for the 
stability-instability paradox to explain the Kargil War. 
Apparent in Pakistan’s behavior and subsequent surprise 
at its diplomatic isolation, expectations of international 
involvement in nuclear crises led them to initiate a low-
scale conflict. 

For the paradox to hold, international involvement 
must not only play an enabling role in conflict initiation, 
but it also must help catalyze conflict resolution and 
prevent the conflict from escalating to nuclear levels. 
It is unambiguous that this did happen in the Kargil 
War.  The United States played an important role in the 
resolution of the conflict. As soon as the war started 
going badly for Pakistan, Prime Minister Nawaz Sharif 
desperately called on the United States to provide sup-
port. Washington was clear – any solution required 
nothing less than Pakistani withdrawal into its own 
territory. Only then did the United States help mediate 
a settlement (Reidel 2009, 4).

Critics would argue that the escalation was conse-
quently managed wholly by international pressure, not 
by the presence of nuclear weapons. India and Pakistan 
were both engaging in brinkmanship and were prepared 
for the conflict to escalate further despite the threat of 
nuclear devastation. Additionally, they would argue that 
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issues of international involvement are isolated from the 
nuclear issue, and therefore arguments about interna-
tional intervention do not conform to the tenets of the 
stability-instability paradox, which are only about how 
nuclear weapons affect crisis behavior. 

However, both of these arguments are dealt with by 
arguing that, in the Kargil War, the effects of interna-
tional involvement and nuclear weapons are not isolated. 
Rather, they are inextricably linked in facilitating peace 
between India and Pakistan. International involvement 
in the crisis should be seen as a direct consequence of 
the presence of nuclear weapons on the subcontinent. 
The United States’ jump onto the scene would neither 
have been nearly as rapid nor as demanding had nuclear 
weapons not been involved. The major powers were wor-
ried about nuclear use and feared any escalation of the 
conflict (Joeck 2009, 122). News of the conflict spurred 
President Clinton to initiate contacts with Pakistan and 
personally involve himself in expediting its withdrawal 
from combat and preventing escalation to full-scale war 
(Hoyt 2009, 144). Specifically, the heightened worry can 
be seen in the Special Assistant to the President and 
Senior Director for Near East and South Asia Affairs in 
the National Security Council at the White House Bruce 
Reidel’s descriptions of US feelings about India and 
Pakistan when the war broke out. He wrote, “The United 
States was alarmed from the beginning of the conflict 
because of its potential for escalation. We could all too 
easily imagine…deadly descent into…nuclear cataclysm. 
The nuclear scenario was obviously very much on our 
minds. Since the surprise Indian tests in May 1998 the 
danger of a nuclear exchange had dominated American 
nightmares about South Asia” (Reidel 2009, 4). Any 
effect of international involvement, then, is simply an 
indirect effect of nuclear weapons on the outcome of the 
conflict. The saliency of nuclear weapons in the minds 
of third-party actors makes international intervention 
in any future conflict on the subcontinent inevitable. If 
international pressure by itself was the primary factor in 
the de-escalation of the conflict, then the applicability of 
the stability-instability paradox to the conflict is limited. 
But when international involvement is seen as a func-
tion of nuclear threat, the stability-instability paradox 
becomes much more relevant to the scenario at hand. 

The Future of a Nuclear South Asia
The results of the Kargil War demonstrate that conflict 
between India and Pakistan is hardly deterred by the 
presence of nuclear weapons. However, the likelihood of 
full-scale conventional war has significantly decreased 

because of the inability for either side to make signifi-
cant gains in a quick timeframe (Tellis, Fair, and Medby 
2001, 78). The result is room for mischief-making and 
limited, catalytic conflicts on the lower end of the esca-
lation spectrum with behavior entirely consistent with 
stability-instability paradox. This state of constant vio-
lence with no organized application of force has been 
dubbed “ugly stability” (Tellis, Fair, and Medby 2001, 77). 
There will be a persistence of unconventional conflict 
such as cross-border terrorism and engagement with 
rebel groups because conventional wars have become 
prohibitively costly. Nuclear weapons will entice both 
sides to engage in subconventional conflicts. “While sub-
conventional and unconventional wars can entail high 
levels of violence and are consequently quite problematic, 
they do not involve an organized application of force 
that limited wars invariably do. Organized applications 
of force bring in their wake the potential for escalation 
both horizontally and vertically and, as a result, chal-
lenge stability in a way that subconventional violence 
and unconventional violence often do not” (Tellis, Fair, 
and Medby 2001, 80).

Thus, the Kargil War provides empirical support for 
the stability-instability paradox. The implications of 
which offer strong support for deterrence theorists who 
believe that the mutual presence of nuclear weapons 
help enhance international peace. Of course, nuclear 
weapons can induce low-intensity violence, but this is 
surely better than returning to the considerably bloodier 
and recurring full-scale wars Indian and Pakistan fought 
before either obtained nuclear weapons. In the years 
since Kargil, the two countries have maintained peace, 
despite two major terrorist attacks and other flare-ups 
in their relationship. The South Asian sub-continent will 
see low levels of violence for some time to come, but 
large-scale wars will likely be very uncommon.
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This paper examines how a people and a nation use memory to heal after experiencing
egregious violence and atrocities.  It explores the themes of truth, justice, and reconciliation
through the lens of post-conflict justice modalities employed, or sometimes not employed, 
by the state and international actors in an attempt to encourage personal and social re-
covery.  I contend that aspects of post-conflict justice mechanisms that prioritize justice by 
engaging memory ultimately help to facilitate recovery in that society.  In contrast, aspects 
of post-conflict strategies that emphasize “forgetting,” rather than memory, ultimately de-
teriorate the path towards peace, justice, and reconciliation.  Facing History demonstrates 
this assertion through aspects of healing mechanisms implemented in post-conflict societies 
including domestic and international prosecutions, truth commissions, conditional am-
nesty, lustration, personal memoirs, education reform, and memorialization.  It draws on 
examples from a variety of conflicts or genocides, including those that occurred in Armenia, 
Rwanda, Cambodia, Nazi Germany, South Africa, El Salvador, Korea, and Japan.

“Forgiving is not forgetting; it’s actually remembering - 
remembering and not using your right to hit back. It’s 
a second chance for a new beginning. And the remem-
bering part is particularly important. Especially if you 
don’t want to repeat what happened.”

 – Desmond Tutu, Head of South African Truth and 
Reconciliation Commission

O
ne million, three million, six million 
(United Nations, Office of the Special 
Adviser on the Prevention of Genocide). 
These estimated death tolls of three 20th-
century genocides quantify the physical 
damage to a society in the aftermath of 

atrocity. Although statistically important, death tolls 
measure the effects of genocidal violence in its most 
reductionist form, by how many people lost their lives. 
They cannot begin to assess the extent of psychological 
and emotional damage conflicts have inflicted upon their 
victims, nor can they convey the extent of structural 
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damage on the state and its society.  Furthermore, death 
tolls offer a limited interpretation of the situations at 
hand because they focus only on the victims of the con-
flict, defined only as those who were killed.  However, 
genocide injures all members of the affected society.  As 
Desmond Tutu famously addressed the people of South 
Africa at the outset of national reconciliation, “We are 
a wounded people…We all stand in need of healing” 
(Wilson 2001, 14).  All people affected by genocide or 
similarly atrocious violence possess a fundamental need 
for justice in order to sow the seed for personal and 
national recovery. 

Societies decimated by egregious violence begin to heal 
by addressing the fundamental need for justice. Post-
conflict justice modalities to promote recovery include 
the following: national and international prosecutions, 
truth and reconciliation commissions, reparations, 
amnesty, lustration, vetting, education and memoriali-
zation (Bassiouni 2007).  Each of these serves a distinct 
purpose in achieving a particular aspect of justice.  For 
example, the purpose of prosecutions is primarily to 
punish the perpetrators and discourage similar crimes 
in the future, whereas truth commissions and education 
focus on creating a more accurate and complete record 
of the violations committed. Because the purposes of 
the modalities vary, it is essential to incorporate more 
than one into a strategy to foster recovery and peace in 
post-conflict societies.  The way in which the conflict 
ended affects the choice of mechanisms and, therefore, 
the outcome expected. It is essential that the mechanisms 
address the fundamental need for justice in a particular 
conflict which is likely to vary depending on that soci-
ety’s healing needs.  The first step is to acknowledge the 
injury of the victims, both individually and as a subset 
of national recovery (Biggar 2010, 10).

Therefore, post-conflict justice begins with memory. 
Personal memory is “the mental faculty that permits 
individuals to acquire, retain and retrieve knowledge 
related to their personal experiences and identity form-
ing” (Cairns and Roe eds. 2003, 94). Individual memory 
can also be constructed into the collective memory of 
the affected society as a means to help address the past 
(Cairns and Roe eds. 2003, 95). When a nation acknowl-
edges atrocities by engaging personal and collective 
memory, it has taken the first major step towards rec-
onciliation and stable peace; when a nation “forgets,” or 
ignores an atrocity, it impedes healing and may sow the 
seeds for further violence. States that employ memory 
as a means to implement and complement justice 
pave the way towards sustainable peace and eventual 

reconciliation. 
Both “remembering” and “forgetting” play important 

roles in the achievement of peace, justice, and reconcili-
ation for national healing. “Remembering” and “forget-
ting” are exemplified in aspects of a variety of post-
conflict states. Analyzing the successes and limitations of 
memory and its institutionalized forms in post-conflict 
justice is essential to creating a framework for addressing 
justice, peace, and reconciliation in current and future 
conflicts. Satisfying the need for justice at the individual 
and national level constitutes an enormously difficult, but 
also enormously important, task for individuals, states, 
and non-state actors. The extent to which a nation does 
or does not integrate memory into recovery not only 
affects national healing, but also future dialogue and 
relationships with other states.  In this way, effective 
recovery impacts international affairs. 

The terms order and justice are both extremely relevant 
in examining how to bring about peace in a post-conflict 
society. Some traditional scholarly opinion ranks the 
achievement of order above that of justice. For example, 
international relations theorist Hedley Bull argues that 
peace depends on the maintenance of order in society, 
emphasizing its importance over the pursuit of jus-
tice.  He asserts that justice is not possible without the 
structure of order (Bull 1977). However, Bull’s theory 
refers to interstate war, suggesting a broad model that 
purposefully excludes the complexities and nuances of 
intrastate conflict. Contrary to Bull’s initial diagnosis, the 
proposed tension between order and justice may prove 
much less severe when peace is redefined to include two 
distinct ideas of peace. Bull’s theory is consistent with 
the concept of “negative” peace, an absence of immediate 
violence. 1  “Negative” peace brings order to the conflict 
by ending physical violence. However, it fails to foster 
an environment of recovery because it does not address 
the victims’ need for justice.

The case of the Armenian genocide provides an excel-
lent example of a conflict in which order was achieved 
but recovery was not. In the years 1915-1916, the Turk-
ish (then Ottoman) government forcibly removed many 
Christian Armenians from their homes to the Syrian 
Desert and other locations, during which several hun-
dred thousand Armenians died. Others were murdered 
on the spot or starved to death (Gellately and Kiernan 
1 Galtung’s concept of negative peace refers to the absence of 
physical violence, as opposed to his definition of positive peace, 
in which society is free from structural violence as groups may 
have collaborative relationships.  Johann Galtung, “Violence, 
Peace and Peace Research,” Journal of Peace Research 6 no. 3: 
167-191 
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2003, 41). To this day, whether or not this deportation 
and murder constitutes genocide is a matter of opinion.  
On the one hand, the majority of scholarly opinion, the 
population of Armenia, and many other states regard 
the events that occurred as the first genocide of the 20th 
century. The Turkish government, a much smaller per-
centage of scholarly opinion, and other strategic states do 
not. Interestingly, those who deny it as genocide generally 
do not refute the facts listed, but the accusation of intent 
that accompanies the label of genocide (Lewy 2005, 4).  
The reason lies in a miscarriage of justice early on which 
still plagues the status of the Armenian genocide today.

 In post-conflict Armenia, the new government court 
marshaled members of the Young Turk regime, seeking 
conviction for serious crimes. The prosecution, relying 
greatly on The Memoirs of Maim Be, which allegedly 
contained secret telegrams indicating intent, contended 
that members of the Young Turk “Special Organization” 
planned to eliminate the Christian Armenians. Several 
high-ranking members were sentenced to jail and death.  
Although these trials appear to constitute post-conflict 
justice by providing punishment to those most responsi-
ble for committing the crimes, they were in fact consid-
ered a gross miscarriage of justice because they denied 
due process to the defendant. Furthermore, the memoirs 
were later deemed inauthentic, thus convicting people 
on false evidence (Lewy 2005, 5). These trials ended 
up demonstrating a travesty of justice, rendering them 
illegitimate in the modern eye. Therefore, The Turkish 
government and others assert the view that intent was 
never proven, allowing genocide denial to take root due 
to false evidence and poorly conducted trials. The gains 
of punishing those responsible were undermined by the 
failed procedures.  

No real justice for victims occurred in Armenia or 
has occurred since, rendering relations between victim 
and perpetrator acrimonious 90 years after the event.  
The strained relationship is also politically relevant in 
international affairs, as France and other European 
nations with large Armenian populations demand that 
Turkey admit to genocide before gaining entrance into 
the European Union. This has remained a major issue 
in allowing Turkey to benefit from the status of an inte-
grated European country (Hakobyan 2004). Turkey and 
Armenia cannot move on from the past conflict with-
out acknowledging the need for justice, starting with a 
Turkish admission of guilt. The case of the Armenian 
genocide provides an example of a society that is no 
longer engaged in active hostilities, but whose process 
of recovery remains gravely impeded by a lack of justice. 

Therefore, although stability and “negative” peace were 
established in 1917, sustainable peace requires justice 
for the victims.

The case of Armenia suggests that justice plays a vital 
role in the ability of a society to recover in the after-
math of atrocity. Justice denied ignores the plight of the 
people in favor of political expediency. As Harvard Law 
professor Martha Minow asserts, impunity for atrocities 

“institutionalizes forgetfulness, and sacrifices justice in 
a foreshortened effort to move on” (Minow 1998, 15).  
Even justice delayed renders victims prisoners of the past, 
impeding the ability of the society to heal. As a result, 
the past can continue to haunt the present.  

Post-conflict Cambodia exemplifies the effects of jus-
tice delayed. “Negative” peace in Cambodia was initially 
attained by outside intervention; the Vietnamese invaded 
in 1978 and eventually deposed Pol Pot and his regime 
that terrorized, starved, and murdered nearly a third of 
the population. Although systematic and widespread 
violence had ended, the resurging Khmer Rouge con-
tinued targeted attacks. The Vietnamese army continued 
to occupy the country and the international community 
was polarized over the legitimacy of the ruling govern-
ment. A comprehensive peace settlement was not signed 
until August 1990 (U.S. Department of State).  It took 12 
years after the Vietnamese invasion to establish a peace 
settlement in Cambodia because the country was in 
shambles.  The practical reasons of continued attacks and 
the eventual decline in foreign aid are partly to blame, 
but the fundamental ingredient for recovery was absent 
almost entirely – justice. 

The struggle to achieve stability and peace was futile 
without adequate attention to the suffering of the victims.  
This caused many Cambodians to consider themselves 
“ghosts,” feeling only half-alive. Many Cambodians to 
this day return to Tuol Sleng, the prison turned memo-
rial for victims of the Khmer Rouge, stuck in a pattern 
of grief and searching for definitive answers about their 
lost loved ones. Some victims feel they “have been left 
hanging in space,” or in a “liminal” state, suggesting 
that a victim can not be whole again without acknowl-
edgment of their suffering by the state in the form of 
post-conflict justice mechanisms (Cairns and Roe eds. 
2003, 151). Even those who managed to seek refuge in 
the United States felt plagued by the “liminal” state, as 
if they were shells of their former selves. Someth May, a 
Khmer Rouge survivor and refugee, poignantly penned 
an expression of loss of self in his memoir. He wrote, “At 
that time in my life I had no idea where on earth I was” 
(May 1986, 287).
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Politically, Cambodia did not employ lustration, the 
mechanism in which members of the party responsi-
ble for the atrocities are removed from political power.  
Furthermore, the Cambodian government, under the 
auspices of the United Nations, did not establish the 
Extraordinary Chambers in the Courts of Cambodia 
(ECCC) until 2001.  Pol Pot, the head of state at the time 
of genocide, died before his trial (ECCC). The death of 
the official most responsible for the genocide impeded 
the ability of victims to claim a sense of justice through 
vengeance. Vengeance in the form of criminal prosecu-
tions provides catharsis for the victims by acknowledging 
the wrong done and allowing moral retribution. However, 
it is essential that vengeance remains institutionalized 
in prosecutions. Victims who take vengeance into their 
own hands for the sake of “getting even” often suffer 
the most in the attempt to recover in the aftermath of 
atrocity (Minow 1998, 13).

Other high-ranking officials received life sentences 
recently, but the delay in justice inevitably caused a 
delay in healing. The case of Cambodia demonstrates 
two important points regarding peace and justice. First, 
that failure to meet the human demand for justice may 
re-sow the seeds for violence, as indicated by the sporadic 
attacks that continued for nearly a decade. Secondly, 
serious trauma without formal justice often leaves vic-
tims exactly where the genocide left them  - effectively 
abandoned by their nation, unable to move forward with-
out formal acknowledgement and redress. The abrupt 
Vietnamese invasion and overthrow may have halted the 
systematic violence perpetrated by the Khmer Rouge, but 
the delay in justice failed to sufficiently acknowledge the 
suffering of victims until decades later. Without acknowl-
edgement of the victims’ suffering and memories, they 
become further degraded, thus perpetuating the dehu-
manization that occurs in genocide (Minow 1998, 12). 

The fact that the ECCC took over 20 years to be estab-
lished is an acute example of a common but critical 
concern regarding prosecutions – trials easily become 
delayed by lack of capacity, political will and procedure.  
In an effort to bring those accused of war crimes, crimes 
against humanity, and genocide to justice, the interna-
tional community drafted the Rome Statute which cre-
ated and endowed the International Criminal Court with 
limited powers of prosecution for these crimes, effective 
in 2002 (United Nations, Treaty Series vol. 2187, no. 
38544). However, the Court has been widely criticized 
for its difficulty in obtaining and effectively prosecuting 
the accused, due to delays lasting years and difficulty of 
demonstrating conclusive proof. Minow articulates a 

more severe opinion on the problem by asserting “legal 
responses are inevitably frail and insufficient” (Minow 
1998, 6). Although prosecutions face numerous logisti-
cal hurdles, the testimony produced can prove to be 
immensely helpful to the healing process. The testi-
mony acquired, documented, and disseminated at trials 
acknowledges the injury of the victims and enables them 
to tell their story. By exporting the personal narrative 
into a permanent, external form through which others 
can access the memories, testimony may facilitate break-
ing out of the “liminal state” of which so many victims 
become prisoners. 

 Similarly, written memoirs, one’s personal account of 
his or her life or particular life experience, create a per-
manent memory depository of events from that person’s 
unique perspective. The numerous autobiographies of 
Holocaust survivors are a prime example of a people’s 
attempt to heal.  

Primo Levi, a survivor of the Auschwitz concentration 
camp, wrote several works regarding his experience as 
a Holocaust survivor. In the afterword of his memoir 
Survival in Auschwitz, novelist Phillip Roth interviews 
him about his experience penning the memoir and his 
other works. Roth observes a profound effect of writ-
ing a memoir  – that “[Levi’s] reconciliation with life 
takes place in a world that sometimes seemed…like 
the primeval Chaos” (Levi and Roth 1996, 182). Two 
aspects of Roth’s comment are exemplary.  First of all, he 
notices Levi’s “reconciliation with life,” or his ability to 
adapt himself back to life after the horror of Auschwitz.  
Secondly, he manages to facilitate recovery within the 
context of his past experience, constantly engaging with 
his memory. Therefore, recording a personal memoir is 
as much about the process as it is about the truth record 
ultimately produced. Through the memoir, victims are 
able to interact with their personal memories and begin 
to individually ascend from the “liminal state.” Victims 
may be able to eventually reconcile their experience with 
their current life, as in the case of Levi.  

Personal memory is not limited only to the victims 
of genocide or egregious violence. Memoirs and testi-
mony from others in the affected society are essential 
to the promotion of healing for two reasons. First, they 
help establish a truth record of the events that occurred.  
Second, the memories of all persons in an affected society 
help to rehumanize all who participated in the atrocity, 
particularly victim and perpetrator. The crime of geno-
cide requires sorting people into immutable categories 
of “us” and “them” in order to carry out the systematic 
destruction, in whole or in part, of a group of people 
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(Gellately and Kiernan 2003, 373-380). Perpetrators 
become the “us,” all alike in a way that they perceive the 

“victims” to be different, rendering victims in the “them” 
category.  Nazi doctors who experimented in concentra-
tion camps categorized their victims as lebensunwertes 
Leben, or “life unworthy of life” (Lifton 2000, 21). The 
psychological label that the Jewish people represented 
a “them” that deserved to be killed demonstrates the 
cognitive impairment of the perpetrator to understand 
the victim as human. Once an absence of violence has 
been maintained, it is important to work towards undo-
ing the strict categories of “us” and “them” by trying to 
understand why the events occurred. No amount of 
understanding can and should ever excuse the crimes 
committed, but acknowledging the memories of the 
perpetrators can help the victims heal, as well as the 
perpetrators. If the goal is reconciliation, it is essential 
to view the “other” as human.  

The notion of including perpetrators as people who 
require healing may appear like heresy. One might ask, 
why include the memories of those who actively commit-
ted or were complicit in crimes? Why examine the mem-
ories of those who stood by the violence? Why honor 
more than the memories of the victims of genocide and 
those who managed to survive? Part of the answer is that 
these memories help complete the understanding of the 
events that occurred and render the unthinkable acts of 
genocide and related atrocity thinkable. “Writing about 
suffering, about the victims, should also mean asking 
questions about the killers, about guilt, about the reasons 
for cruelty and death…That at least one should do—bear 
witness” (Timm, Bell trans. 2003, 114).  “Bearing witness” 
requires engaging the memories of perpetrators in order 
to fully do justice to the victims and acknowledge the 
atrocity as such.  

By definition, genocide and crimes against humanity 
represent the inhuman because they defy the innate 
human instinct that some acts of egregious violence are 
just intrinsically contrary to nature and to humanity as 
a whole. Therefore, those who are directly a part of or 
bear witness to this kind of violence often struggle to 
articulate and even conceptualize the horror they have 
committed or accepted, either personally or as part of the 
affected society. Memories, as real-life accounts, begin to 
open the path to psychological awareness of genocide as 
something real, something the mind can begin to grasp. 
All memories are important in understanding genocide 
as truly “restorative justice emphasizes the humanity of 
both offenders and victims” (Minow 1998, 92).

The following narratives represent two distinct 

perspectives on the same event – The Final Solution.

It’s not that somebody killed her with a gun or 
anything; but she more or less starved to death….
and typhus was…everybody had typhus, including 
myself. She was down to about 60 pounds – nothing 
but skin and bones…she died sitting on the floor, 
and, by that time, there were so many dead that they 
could not bury or burn them. They were just piled 
up in front of the barracks…like a mountain. And 
then, I was all alone…very, very lost, with no one 
to help me or protect me.

– Livia Greeson, Holocaust Survivor (Lorrie 1978, 4).

We were all in a straightjacket. We were all just as 
much numbers as the prisoners…You weren’t really 
human. How could we dare to question anything?

– Defendant 9, Frankfurt War Crimes Trials (Weiss 
and Gross 1996, 146).

The first captures a moment of vulnerable remem-
brance from a victim’s experience at Auschwitz. The 
second, from the standpoint of a perpetrator complicit 
in the crimes committed, provides a psychological jus-
tification for atrocity. Both recount an experience in the 
concentration camps, yet offer drastically different lenses 
through which each person remembers it. Each lens 
offers a distinct human perspective in a larger context, 
a tiny piece in the massive jigsaw puzzle depicting the 
Holocaust as we understand it today – the systematic 
murder of approximately six million Jewish people at 
the hands of the Nazi regime. Each piece is an important 
slice of memory, and each memory brings forth a better 
understanding of the atrocities committed.  

Furthermore, the account of the survivor and that of 
the perpetrator have more in common than meets the 
eye. Both memories share the common thread of a sense 
of hopelessness, despair and loss of humanity. The first 
account of the survivor recalls the treatment of a victim 
killed in a concentration camp. However, she is also 
a victim of genocide, apparent in her story. Although 
ultimately she survives the Holocaust, she articulates a 
sense of lost hope and vulnerability, rendering her just 
as much of a victim as the victim she describes who was 
killed in the camp. She herself was lost in Auschwitz, her 
humanity stripped and degraded. Perhaps somewhat 
surprisingly, the second quotation of the perpetrator 
tells a similar tale of psychological imprisonment and 
dehumanization. He felt reduced to a “straitjacket,” a 

“number,” in a way that he identified to some extent 
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with the prisoners in the concentration camps. Their 
experiences in concentration camps were as drastically 
opposed as possible, with one accountable for the terror 
and another receiving it. However, both the narratives of 
survivor and perpetrator express the deeply perturbing 
emotions and psychological damage that plague indi-
viduals and societies affected by genocide.  

When violence formally ends, the emotional turmoil 
continues. Individual people and the societies they com-
prise, including victims, perpetrators, and everyone in 
between, are left filled with mass disillusionment, fear 
and emotional upheaval. The emotions presented in 
these memories are the true indicators of individual 
damage in the aftermath of atrocity. Understandably, 
genocide victims often characterize their oppressors 
as monsters, demons, or the devil himself. The atroci-
ties committed are certainly monstrous, and by defini-
tion, defy the limits of humanity (Lauren 2003, 86). 
Although extremely difficult, a victim’s awareness of the 
perpetrators as terrible people who committed terrible 
crimes, ultimately allows for perpetrator accountability 
for crimes committed. It is the emphasis on the human-
ity of the respective “other” that ultimately allows for 
reconciliation in society (Minow 1998, 92). To be clear, 
recognizing the perpetrator as human does not require 
forgiveness, and certainly not forgetting. The goal is to 
simply weaken the “us” and “them” divide and hopefully 
foster coexistence. It is perhaps even more essential that 
perpetrators recognize their victims as human beings, 
and break their understanding of “us” and “them” as well.

 In support of breaking the “us” and “them” chains, 
peace theorist Johan Galtung asserts, “The major cause 
of violence is inattention to the subjective reality of 
the famous other” (Galtung 2000, 162). The previous 
comparison of Holocaust memoirs presents one exam-
ple of giving attention to the subjective reality of the 
other. The Rwandan genocide presents a more complex 
characterization of the “us” and “them.” The Rwandan 
genocide refers to the systematic massacre of approxi-
mately 800,000 Rwandans, primarily members of the 
Tutsi ethnic group, although some of those murdered 
were politically moderate members of the Hutu ethnic 
group (Gellately and Kiernan 2003, 325-333). Efforts 
to promote peace and stability through breaking the 

“us” and “them” categories therefore cannot be simply 
reduced to “Hutu” and “Tutsi.” In light of this, the offi-
cial post-conflict Rwanda government policy was to 
eliminate ethnicity in politics and promote national unity. 
However, the attempt to promote unity can also create 
dissent by politicizing victimhood. For example, the now 

Tutsi-dominated government promotes a policy of eras-
ing ethnic identity, yet many of the memorial ceremonies 
still adhere to binary categories of “us” and “them.” The 
words inzirakarengane and abarokotse, which mean 

“victims” and “survivors” respectively, almost exclusively 
connote Tutsi in Rwanda society. Likewise, abicanyi and 
abacengezi, which mean “perpetrators” and “infiltrators” 
respectively, denote Hutu (Hinton and O’Neill eds. 2009, 
80-97). Despite the national policy, the binary catego-
ries of “us” and “them” remain so stringently intact in 
Rwanda that Hutu victims of the genocide are often not 
recognized as such. For example, Seraphine is a Rwandan 
Hutu. Her Tutsi husband was rounded up by the Armed 
Forces of Rwanda (FAR) and brutally tortured, yet he 
managed to marginally survive the attacks. She was also 
subject to repeated rape by a FAR officer. Because she 
is Hutu, she expressed disillusionment at the fact that 
she is marginalized as a victim: “I am a survivor, even if 
people don’t see it” (Hinton and O’Neill eds. 2009, 91). 

The state’s national unity policy attempts to “forget” 
ethnic divisions while they are still deeply internalized. 
This is likely a result of the renewed “ethnisme” of the now 
Tutsi regime that successfully mobilizes the past (Hinton 
and O’Neill eds. 2009, 100). This aspect of post-conflict 
Rwanda presents one example of how “forgetting” on the 
part of the state can impede healing by trying to erase 
deeply ingrained identity.  

In other respects, post-conflict Rwanda constitutes a 
strong example of a successful post-conflict justice. The 
domestic gacaca justice system was implemented in 2002 
to attempt to decrease impunity for crimes committed 
in the early 1990s at the domestic level. Although there 
exists an International Criminal Tribunal for Rwanda 
(ICTR) that has successfully convicted some of those 
responsible for the most egregious crimes of genocide, 
Rwanda developed the capacity to manage domestic pro-
ceedings for the lower-profile accused, putting around 
1.5 million on trial for complicity in genocide (Hinton 
and O’Neill eds. 2009, 90). This alone represents a sig-
nificant development in Rwanda’s ability to create and 
cement a rule of law system that strengthens the country.  
Furthermore, Rwanda appears to be making strides 
towards reconciliation by addressing the memory of 
genocide. The fifteenth commemoration of Rwanda’s 
genocide featured thousands of people who collectively 
spelled out the slogan of the commemoration, “Icyi-
reze,” meaning “hope” (Hron 2009). This display of unity 
through memory suggests steps toward greater justice 
and reconciliation in the future.

As demonstrated in Rwanda, personal memory can 
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be institutionalized into a national memory. Although 
the institutionalization of deeply rooted ethnic divides 
impedes healing, the creation of collective memory can 
promote reconciliation if it “remembers” the suffering of 
all. Post-conflict truth and reconciliation commissions 
gather personal accounts and produce an official truth 
record of the atrocity. The mandate and organization of 
the commission, however, affects its outcome.  For exam-
ple, the UN established a truth commission in 1992 to 
examine “serious acts of violence” during the civil war in 
El Salvador between the government and the Farabundo 
Martí National Liberation Front (FMLN), a left wing 
political party. “Serious acts of violence” included arbi-
trary arrests, forced disappearances and political killings 
between 1980 and 1992, when a peace agreement was 
signed under the auspices of the UN. The mandate of 
the commission endows it with two specific powers - 
to make investigations and recommendations to the 
domestic judiciary.  1,145 victims of “serious violence” 
in 1982 alone gave direct testimony to the truth commis-
sion, paving the way for truth and reconciliation (UN 
Security Council, Report of the UN Truth Commission 
on El Salvador 1993). However, the Truth Commis-
sion found that the domestic judicial system was “either 
deficient or implicated in cover-ups, and amnesty laws 
on [El Salvador] blocked prosecution” (Ensalaco 1994, 
659). Therefore, the Truth Commission on El Salvador 
was mandated to promote truth and reconciliation, but 
not justice (Ensalaco 1994, 657).

The South African Truth and Reconciliation Commis-
sion, in contrast, successfully integrated personal memo-
ries to achieve reconciliation. Truth and reconciliation 
commissions, in general, aim to create a truth record of 
the atrocities that occur as a means to create a national 
memory. The South African Truth and Reconciliation 
Commission (SATRC) was able to foster reconciliation 
between the people of South Africa and the apartheid 
regime because it openly embraced all South Africans.  
Desmond Tutu, the prominent leader of the Commis-
sion, asserted that “we are all wounded people” in South 
Africa after apartheid (Wilson 2001, 14). His words 
provided a strong symbol of national unity that included 
all South Africans in its healing – victims, perpetrators, 
and bystanders.

One way in which the Commission managed to involve 
so many people was through the Registrar of Reconcilia-
tion, which allowed all people to write in their emotions 
about apartheid, peace, justice and reconciliation. In 
recognition of the long road to reconciliation, the Reg-
istrar continues to operate online today, expressing the 

views of all people touched by reconciliation in South 
Africa (South Africa Department of Justice 2003, 651).  
This particular feature of the SATRC presents memory 
as the first step to justice, and eventually reconciliation.  
Victims, perpetrators, and bystanders in South Africa 
and abroad wrote in to communicate their feelings, and, 
in some cases, pronounced them publically in front of 
the Commission. The following excerpts are from tes-
timonials of survivors in front of the SATRC: 

Antjie Krog expresses telling her loved ones’ story to 
keep them alive. 

Beloved, do not die. Do not dare die! I, the survivor, 
I wrap you in words so that the future inherits you.  
I snatch you from the death of forgetfulness.  I tell 
your story, complete your ending—you who once 
whispered beside me in the dark (Biggar ed. 2001, 
27-28).

Lukas Baba Sikwepere, who was blinded by the police 
while in custody, expresses a similar need for catharsis. 

I feel what…has brought my eyesight back is to come 
back here and tell my story.  But I feel what has been 
making me sick all the time is the fact that I couldn’t 
tell my story (Biggar ed. 2001, 27-28). 

Both testimonies bear witness to the suffering of sur-
vivors as a means to promote healing in the aftermath 
of apartheid. 

Nelson Mandela, who led the African National Con-
gress (ANC) at the time, wanted to specifically avoid 
prosecutions for apartheid. Instead, he chose to embrace 
an agenda grounded in collective memory, focusing on 
truth and ubuntu, meaning humaneness (Biggar ed. 2001, 
207-215). His decision to avoid prosecutions was met 
with some criticism by those who argue that prosecution 
is essential to healing because it legally reaffirms that the 
actions taken were criminally wrong, not just morally 
wrong (Biggar ed. 2001, 57). In light of this opinion, 
Truth and Reconciliation Commissions may appear a 
second-best option as compared to prosecutions. The 
Commission did involve paying reparations to victims 
of apartheid. However, the most significant aspect of 
the choice to pursue justice in the form of truth and 
reconciliation is that it brings a more immediate sense of 
truth to the victims, allowing them to heal faster than the 
inevitable delay of prosecutions. One is not a substitute 
for the other, but in the case of South Africa, it appears 
Mandela’s decision had an effect on establishing a truth 
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record and fostering healing and reconciliation. For 
example, some observers of the Commission’s process in 
South Africa have noted images of those victimized by 
apartheid shaking hands with some of the government 
officials and police officers who were in part responsible 
for carrying out the discrimination of apartheid (Minow 
1998, 17).  Although this image does not necessarily con-
note forgiveness and reconciliation, it provides evidence 
that some healing is going on, in connection with the 
truths that the Commission brought to light. It is not 
necessary for victims to forgive perpetrators in the sense 
of fostering total collaboration, respect, and love, but 
to recognize the perpetrator as human, understand his 
truth, and begin to move forward together.

The discovery of truth ultimately paves the way for 
justice and reconciliation (Biggar ed. 2001, 101). Con-
versely, scholar Michael Ignatieff argues that “truth will 
not necessarily be believed, and it is putting too much 
faith in truth to believe that it can heal” (Minow 1998, 
52). This notion directly contradicts the Commission’s 
agenda for healing. Igantieff ’s remark in the context 
of South Africa references the central criticism of the 
South African Truth and Reconciliation Commission – 
the exchange between amnesty and truth. One way in 
which the Commission gathered evidence for truth was 
by granting amnesty to perpetrators who were able to 
provide important factual information that the Com-
mission believed would be essential in creating a truth 
record and fostering peace and reconciliation in South 
Africa. In general, amnesty and memory appear as oppos-
ing forces, since amnesty “forgets” the crime by not 
punishing it, thereby inherently contradicting the goal 
of “remembering” in healing. However, the amnesty 
granted in the case of South Africa was far from grant-
ing blanket amnesty to perpetrators in exchange for 
any truth they could offer. Instead, people who felt they 
held invaluable information and truth about the crime 
of apartheid could apply to the Amnesty Committee, 
offering their information in exchange for the potential 
to receive some amnesty, not guaranteed if the applicant 
was found to not be telling the whole truth, and noth-
ing but the truth. A key section of the mandate of the 
SATRC made amnesty conditional upon a perpetrator’s 
willingness to share all he or she knew about the violence 
and crimes committed during apartheid (South Africa 
Department of Justice 2003, 680). Therefore, the tension 
between “remembering” and “forgetting” embodied in 
the amnesty and truth trade-off in fact constitutes much 
less sacrifice on the part of memory and healing than 
meets the eye. 

The pursuit of the twin policy objectives of peace and 
justice starts the process of knowing the other side’s 
story through their memories. The subjectivity of truth, 
sometimes perceived as a limitation, in fact works with 
the pursuit of truth to uncover a more complete ver-
sion. Memories are capsules of truths that ultimately 
mold the public perception of truth when synthesized. 
The subjectivity of these memories, some of which may 
compete with others, in fact allow mutual acknowledg-
ment between victim and perpetrator.  

Truth commissions require certain conditions to be 
successful in implementing truth, reconciliation, and 
justice. These conditions necessarily involve engaging 
the victims, perpetrators, and bystanders, but must also 
be nuanced to best fit the affected society. Therefore, 
there is no “one size fits all” truth commission, nor are 
truth commissions as a post-conflict justice modality a 
panacea on their own. Complementarity is essential in 
using memory as a vehicle for recovery. Memory can 
be institutionalized in ways other than formal com-
missions. One way is through memorialization, which 
externalizes memories into physical representations of 
the truths of the past. Memorialization as a post-conflict 
justice mechanism honors the dignity, suffering, and 
humanity of victims, both living and dead, by observing 
their suffering at a community and national level. This 
commemoration of suffering may take form in public 
memorials, national holidays, sites of commemoration 
such as battlefields or prisons, the renaming of public 
places, and various other forms of public engagement 
with past atrocities (Bassiouni 2007, 60). Memorializa-
tion is specific to the needs of an affected nation.   

Toul Sleng, a converted prison, now museum, in Cam-
bodia, remembers the victims of the Khmer Rouge. It 
provides photographs of as many of the victims who 
were imprisoned there as possible to create a tapestry 
of faces with names. This facilitates collective griev-
ing while specifically identifying individuals to perma-
nently engrave their names in history. Photographic 
evidence and identification renders it nearly impossible 
for future generations to deny the atrocities committed 
and the accountability of the perpetrators. The goal of 
the museum is to recreate a specific victim’s experience 
in order to draw attention to the human cost of genocide 
and crimes against humanity committed during the 
Khmer Rouge regime.  In contrast, the Kigali Genocide 
Memorial Centre in Rwanda was opened as an interna-
tional memorial site honoring the victims of all genocide, 
not only those that suffered in the Rwandan genocide. 
The all-inclusive nature of the Centre reminds visitors 
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of the enormous human cost of ignorance or indiffer-
ence (Kigali Genocide Memorial Centre). This approach 
demonstrates an international effort at including all 
victims of genocide that refocuses the scope of genocide 
at a global level.  

Memorialization is an ongoing process that must be 
maintained in order to be effective. This differs greatly 
from reparations, for example, in that they provide a 
one-time compensation and prosecutions, which have 
a fixed end point. Memorialization also addresses the 
whole society, not just the victims. Therefore the goal 
of memory for truth and reconciliation is “not final and 
comprehensive history, but the memory of specific injus-
tices” and the goal of memorialization is “collective moral 
responsibility for responding to victims” (Minow 2003, 
101). As a result, memorialization renders all  affected 
people active in reconciliation. 

Memorials can be used to remember but also to forget.  
The Japanese turned the burial grounds of those con-
victed of committing war crimes into a national shrine 
(Hein and Selden 2000, 30). In doing so, it has erased 
the atrocities committed during the Pacific War and 
WW II from Japan’s national memory. Japan invoked 
the rationale that “moral recovery,” the restoration of 
national dignity, should take precedence over acknowl-
edging Japanese accountability for past atrocities in an 
attempt to move forward from the pain of the past and 
recover in the present.   

The process of writing and rewriting history textbooks 
in Japan has strategically reconstructed the past. Because 
they present a conclusive national narrative, history 
textbooks are “agents of memory” and function as a sort 
of “supreme historical court” that guide future genera-
tions towards an understanding of the past (Wang 2009, 
12). Battles over the content and presentation of the 
national narrative are battles over competing memoires, 
idealized pasts, and the way in which collective memory 
becomes ingrained in the future. Therefore, debates over 
history textbooks can be extremely intense, as the very 
notion of national memory and citizenship are at stake 
(Hein and Selden 2000, 28). Japan has experienced an 
enormous domestic and international backlash against 
some of their history textbooks.  In 1953, Japan granted 
the Ministry of Education the power to screen textbooks, 
concerned with presenting the country as peaceful after 
the destruction of WWII. Japan wanted to appear a 
world power committed to peace in the future, but at 
the expense of glossing over the aspects of its colonial 
past that were aggressive to neighboring Asian states.  

For example, the Japanese imperial army’s use of 

“comfort women” in the Pacific War and WW II has 
been one of the most contentious points in Japanese 
history, and consequently the history textbooks.  “Com-
fort women,” about 80% of whom were Korean, were 
coerced into sexual slavery by the Japanese imperial army.  
The conservative Ministry of Education strategically 
excluded this facet of Japanese history from textbooks 
for decades. 

In the 1990s, pressure from Korean and Japanese non-
governmental organizations mounted, involving several 
lawsuits of former Korean “comfort women” against 
Japan, demanding reparations. One of the plaintiff ’s 
demands also included the correction of Japanese text-
books to explain the truth about the “comfort women.”  
These demands contributed to a political climate that 
demanded Japan include the suffering of the “comfort 
women” as a crime of the imperial army, and culminated 
in a 1996 UN condemnation of Japan for its use of sexual 
slavery during WW II (Soh 1996, 1132). The battle over 
Japanese textbooks, therefore, represents one way in 
which a need to control history and memory may erupt 
into an international affair.

Since 1996, Japanese textbooks largely adopted the UN 
recommendation to include the use of “comfort women” 
in textbooks. One example is the following: “there were 
also some women from Korea and Taiwan and other 
places who were made to work in battlefront comfort 
facilities” (Hein and Selden 2000, 25). This mention of 
the “comfort women” is not particularly prominent, but 
offers recognition of the use of “comfort women” in a 
middle school textbook. However, some conservative 
backlash still exists, which argues that Japanese students 
must be proud of their national history at the expense 
of recognition for atrocities. The Ministry of Educa-
tion approved a textbook, Tsukurukai (New History 
Textbook), written by the conservative group Society to 
Make New History Textbooks in 2001 that minimizes 
the wrongdoings of the Japanese imperial army and 
ignores the use of “comfort women.” This book makes up 
only .5 percent of the textbook market, indicative of its 
narrative of no longer being widely accepted (Soh 2003, 
168). However, the refusal to acknowledge the strife of 
“comfort women” at all in the New History Textbook dis-
seminates a normative notion of who should be valued 
in society and who should not. 

Japan’s general trend to include “comfort women” in 
textbooks demonstrates a more balanced perspective 
in the national narrative. In contrast, some nations 
actively garner support for exclusive control over the 
national narrative. Turkey, for example, has attempted 
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to exclude any mention of the Armenian genocide from 
textbooks. Furthermore, it has funded institutes and 
scholarly research that exclusively aim to disseminate 
a narrative that refutes the Armenian genocide as such 
(Smith et al. 1995, 1-22).  

Robert Jay Lifton, a prominent scholar on genocide 
studies, received a letter from Turkish Ambassador 
Nuzhet Kandemir in 1990 that expressed outrage at 
the scholar’s references to the Armenian genocide in his 
work, The Nazi Doctors, Medical Killing and the Psychol-
ogy of Genocide. The letter asserts the following position 
on the Armenian genocide: “To compare a tragic civil 
war (perpetrated by misguided Armenian nationalists) 
and the human suffering it wrought on both the Muslim 
and Christian populations, with the horrors of a pre-
meditated attempt to systematically eradicate a people, 
is, to anyone familiar with the history in question, simply 
ludicrous” (Smith et al. 1995, 10).  

Two features of this letter demonstrate an attempt to 
conceal the Armenian genocide. First, the letter avoids 
using the term genocide, instead conflating the victims 
of the massacre with soldiers and blaming “misguided 
Armenian nationalists” for the violence. Second, the 
letter minimizes the nature of the conflict by comparing 
it to the Holocaust. The acknowledgement of a well-
established genocide attempts to demonstrate that the 
Turkish government does not deny genocide outright, 
but only the notion that the violence in Armenia should 
be characterized as genocide. Therefore, this letter dem-
onstrates the Turkish denial of the Armenian genocide 
through relativism, meaning any actions on the part 
of the Turkish government pale in comparison to the 
atrocities committed by Nazi Germany against the Jewish 
people. Turkey invoked relativism to lend their argument 
for genocide denial more legitimacy, but their attempts 
to “forget” any wrongdoing through relativism are futile.  
As Professor Deborah Lipstadt asserts, “Denial aims to 
reshape history in order to rehabilitate the persecutors 
and demonize the victims.  What relativism seeks to do 
is not that different” (Lipstadt 1993, 216). 

All instances of genocide are in fact sui generis, as they 
are distinct from one another and cannot be placed on 
a relative scale. To compare instances of genocide by 
trying to make “immoral equivalences” is useless, as 
there is no immoral equivalence to explain an instance of 
genocide away. An expert in Holocaust denial, she chal-
lenged a Holocaust denier’s work by refuting his claims 
that attempted to debase the fact that the Holocaust 
was genocide. She fought his allegations with history, 
confronting each assertion he made with the known 

facts that his case excluded or perverted (Lipstadt 2010).  
Lipstadt further asserts, “If Holocaust denial has dem-
onstrated anything, it is the fragility of memory, truth, 
reason and history” (Lipstadt 1993, 216). Although her 
argument refers to Holocaust denial, which is a distinct 
political phenomenon, the “fragility of memory, truth, 
reason and history” is essential in understanding how 
a nation heals in the aftermath of atrocity. All healing 
begins with memory, evident in personal testimony 
and memoirs, as well as collective narratives in truth 
and reconciliation commissions, memorials, and text-
books. Therefore, the acknowledgement of all memory 

– victims, perpetrators and bystanders – in the wake of 
post-conflict justice, delivers the best prospect for heal-
ing, justice, and reconciliation. 

References

Government and International Body Material:

U.S. Department of State. “Cambodia.”  http://www.state.
gov/r/pa/ei/bgn/2732.htm. Accessed October 14, 2010.

Extraordinary Chambers in the Courts of Cambodia. 
Accessed October 14, 2010. 
http://www.eccc.gov.kh/english/about_eccc.aspx.

South Africa Department of Justice. “Truth and Recon-
ciliation Commission of South Africa
Report, 2003.”  http://www.info.gov.za/otherdocs/2003/
trc/.  Accessed October 12, 2010.

UN.  “The Office of the Special Adviser on the Prevention 
of Genocide –
GENOCIDE.” http://www.un.org/preventgenocide/
adviser/genocide.shtml.  Accessed September 17, 2010.
 
UN Security Council.  “Report of the UN Truth Com-
mission on El Salvador, 1993.” S/25500.
http://www.derechos.org/nizkor/salvador/informes/
truth.html.  Accessed November 30, 2010. 
  
UN. “Rome Statute of the International Criminal Court,” 
in force 1 July 2002, United Nations, 
Treaty Series, vol. 2187, no. 38544.

Personal Memoirs:

Levi, Primo, S. J. Woolf, and Philip Roth. Survival in 
Auschwitz: the Nazi Assault on Humanity. New York: 



 Fall 2011 Penn State Journal of International Affairs 25

Facing History: Memory and Recovery in the Aftermath of Atrocity

Simon & Schuster, 1996.May, Someth. Cambodian Wit-
ness: An Autobiography of Someth May.  Edited by James 
Fenton. London: Faber and Faber, 1986.  

Timm, Uwe. In My Brother’s Shadow (Am Beispiel meins 
Bruders.)  Translated by Anthea Bell.
 New York: Farrar, Strauss and Giroux, 2003.

Weiss, Peter, and Alexander Gross. The Investigation: 
Oratorio in 11 Cantos. London: M. Boyars, 1996.

Interviews:

Lipstadt, Deborah.  Interview by Author. Atlanta, GA. 
October 5, 2010.  

Mell, Lorrie, and Livia Greeson. Transcript of Interview 
with Mrs. Livia Greeson. PDF. 
Atlanta: Emory University. Center for Research in Social 
Change, 1978.

Books:

Biggar, Nigel, ed. Burying the Past: Making Peace and 
Doing Justice after Civil Conflict. Washington, D.C.: Geor-
getown University Press, 2001. 
 
Bull, Hedley. The Anarchical Society a Study of Order in 
World Politics. New York: Columbia Univ. Press, 2002. 
 Cairns, Ed, and Micheal D. Roe, eds. The Role of Memory 
in Ethnic Conflict. New York: Palgrave Macmillan, 2003. 

Cole, Elizabeth A, ed. Teaching the Violent Past: History 
Education and Reconciliation. Lanham: Rowman & Lit-
tlefield Publishers, 2007.

Gellately, Robert, and Ben Kiernan, eds. The Specter of 
Genocide: Mass Murder in Historical Perspective. New 
York: Cambridge University Press, 2003. 

Hein, Laura and Mark Selden, eds. Censoring History: 
Citizenship and Memory in Japan, Germany and the 
United States. Armonk, NY: M.E. Sharpe, Inc, 2000.  

Hinton, Alexander Laban and Kevin Lewis O’Neill, eds. 
Genocide: Truth, Memory, and Representation. Durham, 
NC: Duke University Press, 2009.

Lauren, Paul Gordon. The Evolution of International 
Human Rights: Visions Seen. Philadelphia: University 

of Pennsylvania Press, 2003.

Lifton, Robert Jay. The Nazi Doctors: Medical Killing and 
the Psychology of Genocide.  New York: Basic Books, 2000.

Lipstadt, Deborah E. Denying the Holocaust: The Grow-
ing Assault on Truth and Memory. New York: The Free 
Press, 1993.

Minow, Martha. Between Vengeance and Forgiveness: 
Facing History after Genocide and Mass Violence. Boston: 
Beacon Press, 1998.

Minow, Martha. Breaking the Cycles of Hatred: Memory, 
Law and Repair.  Princeton: Princeton University Press, 
2003.  

Wilson, Richard. The Politics of Truth and Reconciliation 
in South Africa: Legitimizing the post-apartheid state.  
Cambridge: Cambridge University Press, 2001.  

Articles:

Ensalaco, Mark. “Truth Commissions for Chile and El 
Salvador: A Report and Assessment.” Human Rights 
Quarterly 16, no. 4 (1994): 656-675. 

Galtung, Johann. “The Task of Peace Journalism.” Ethical 
Perspectives (2000): 161-170. 

Galtung, Johann. “Violence, Peace, and Peace Research.” 
Journal of Peace Research 6, no. 3 (1969): 167-91. 

Hakobyan, Anna. “Armenia: ‘Genocide’ on the Agenda.” 
Transitions Online, December 20, 2004.

Hron, Madelaine. “Icyireze in Rwanda Fifteen Years 
Post-Genocide.” Peace Review 21, no. 3 (2009): 275-79. 
Lewy, Guenter. “Revisiting the Armenian Genocide.” 
Middle East Quarterly 12, no. 4 (2005). Accessed October 
17, 2010. Academic Search Complete. 
 
Meierhenrich, Jens. “Varieties of Reconciliation.” Law 
& Social Inquiry 33, no. 1 (2008): 195-231.

Soh, Chunghee Sarah. “Politics of the Victim/Victor 
Complex: Interpreting South Korea’s National Furor 
Over Japanese History Textbooks.” Asian Survey 36, no. 
12 (1996): 1126-1240. 
Soh, Chunghee Sarah. “The Korean ‘Comfort Women’: 



26 Penn State Journal of International Affairs Fall 2011

Facing History: Memory and Recovery in the Aftermath of Atrocity

Movement for Redress.” American Asian Review 11, no. 
4 (2003): 145-178. 

Staub, Ervin. “Reconciliation after Genocide, Mass Kill-
ing, or Intractable Conflict: Understanding the Roots 
of Violence, Psychological Recovery, and Steps toward 
a General Theory.” Political Psychology 27, no. 6 (2006): 
867-94.
Smith, Roger W., Eric Markusen and Robert Jay Lifton. 

“Professional Ethics and the Denial of Armenian Geno-
cide.” Holocaust and Genocide Studies 9, no. 1 (1995): 
1-22. 

Wang, Zheng. “Old Wounds, New Narratives: Joint His-
tory Textbook Writing and Peacebuilding in East Asia.” 
History & Memory 21, no. 1 (2009).

Scholarly Principles:

Bassiouni, M. Cherif, Executive Director. The Chicago 
Principles on Post-Conflict Justice, Chicago: International 
Human Rights Law Institute, 2007.

Website Information:

“The Holocaust.” United States Holocaust Memorial 
Museum. Accessed October 15, 2010. http://www.
ushmm.org/wlc/en/article.php?ModuleId=10005143.

“Kigali Genocide Memorial Centre.” Accessed October 
26, 2010. http://www.kigalimemorialcentre.org/old/doc-
centre/index.html.



 Fall 2011 Penn State Journal of International Affairs 27

Higher Education in Chile: A 
Study of Youth Perceptions 

Jane Leer, University of California - Berkeley

Higher education in Chile has undergone vast expansion since reforms in the 1980s priva-
tized the system. Throughout the same period, Chile has seen rapid economic growth pro-
pelled by the transition to a market-driven economy. While the expansion of higher educa-
tion has led to increased educational attainment overall, certain socioeconomic groups have 
benefited from this growth more so than others, and social inequality persists. Through 
interviews and surveys, I examine Chilean youths’ perceptions of higher education, social 
mobility, and class stratification. I find that while educational opportunities have greatly 
increased, inequalities in access persist, and rapid privatization has often ignored quality 
standards. Furthermore, class-based discrimination and an emphasis on social status limit 
the perceived equality of opportunities in Chilean society. 

W
ithin the six-block radius of 
Barrio República in Santiago, Chile, 
is found perhaps the highest con-
centration of universities in the 
world. Since the 1980s, universi-
ties and professional institutes have 

sprung up by the dozens, converting what used to be the 
sprawling mansions of Santiago’s wealthiest into the busi-
ness, cosmetology, language, medical, and law schools 
that now define Barrio República as Barrio Universitario, 
the student neighborhood. Billboards surrounding the 
area advertise student loan programs, degree programs, 
and college prep courses. Groups of students stand on 
street corners passing out brochures, promoting various 
universities and institutes.

The changes in Barrio República are emblematic of 
Chile’s thirty year period of transitions—from military 
dictatorship to democracy, from a socialist economy 
to capitalism, and, more specifically, from a system of 
eight state universities to a privatized system of over 206 
institutions of higher education.  Reforms in 1980 decen-
tralized and deregulated the system of higher education, 
and tertiary enrollment levels have since increased three-
fold (Spence and Katz 2009).

Since its return to democracy in 1989, Chile has made 
enormous strides in economic growth. The World Bank 
now describes Chile as an upper-middle income develop-
ing country, and in 2010 Chile became the first country 
in South America to join the Organization for Economic 
Cooperation and Development. The number of Chileans 
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her own (future) kids are grown up, and she retires from the policy field, Jane dreams of opening up her own daycare in the 
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spend the next six months on a boat, sailing around the world...
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living below the poverty line fell from 38.8 percent to 15.1 
percent between 1989 and 2009 (Meyer 2010). Despite 
this marked development, however, income inequality 
persists. In terms of household income distribution, 
Chile is the 16th most unequal nation in the world (Cen-
tral Intelligence Agency 2010).1  Stark class divisions and 
barriers to socioeconomic mobility persist (Torche and 
Wormald 2004).

This study provides a qualitative understanding of 
social inequality in relation to higher education in 
Chile. Through an online survey and semi-structured 
interviews with Chilean youth, I examine how the first 
generation to come of age after the expansion of higher 
education perceives higher education, social mobility, 
and class stratification within the Chilean society. My 
findings suggest that educational opportunities have 
dramatically expanded since the reforms in the 1980s, 
and, for the first time in the nation’s history, students 
from all socioeconomic sectors have access to higher 
education. While this expansion confers a moderate 
degree of social mobility, perceived equality of educa-
tional opportunity is diminished by several factors. Rapid 
privatized expansion has ignored quality standards, and 
major discrepancies exist in the value of a degree from 
different institutions. Furthermore, Chile’s long history 
of high social inequality means that class divisions are 
deeply entrenched, resulting in class-based discrimina-
tion and emphasizing social connections and status, as 
opposed to merit. Thus, educational and social inequality 
in Chile stem not only from the structure of the educa-
tion system, but also from the fact that class stratification 
is profoundly engrained in the population’s psyche.

Incorporating the voices of the country’s youth—the 
future leaders of society—my findings contribute to an 
understanding of the processes through which social 
inequality is produced and reproduced. Furthermore, 
a study of the market-based educational expansion in 
Chile is especially significant as similar processes are 
underway in public education, in the US, Japan, and 
Germany, among others. Universities increasingly rely on 
external sources of funding while regional and national 
governments continue to decrease their investment in 
public education (Priest and St. John 2003). My study of 
Chile, where privatization has been underway for the last 
thirty years, can provide insight into the consequences 
of placing a nation’s university system largely in the 
hands of the market.
1 Chile has a Gini coefficient of 57.1, with the wealthiest ten 
percent accounting 41.7 percent of household income, while the 
poorest ten percent hold 1.6 percent (CIA 2010).

In the following, I begin by establishing the context for 
my research, with a brief history of the Chilean system 
of higher education, followed by a brief review of the 
existing studies on the educational expansion, income 
inequality, and social mobility in Chile. I then present 
my methodology, findings, and conclusions.

Historical Context
Higher education in Chile has expanded both in number 
and in type of institution. Prior to the reforms in 1980, 
the eight higher education institutions in Chile consisted 
of two state universities – La Universidad de Chile (La 
Chile) and Pontificia Universidad Católica de Chile 
(PUC), which remain the two most prestigious univer-
sities today, and six private institutions, three of which 
belonged to the Catholic church and three of which were 
run by private entities. All eight were publicly funded, 
however, with free tuition for all students (Matear 2006). 
Since the 1980s, the original eight institutions have been 
divided into 23 separate institutions and re-structured as 
private-subsidized universities, receiving funding from 
both state and private sources. Deregulation also pro-
moted the establishment of an additional 35 universities, 
43 technical institutes, and 102 institutes for professional 
training, all of which are completely privately funded. 
Today, all universities and institutes charge tuition; the 
most expensive are the private universities, while techni-
cal institutes are the least expensive (Katz & Spence 2009). 

Literature Review
Studies suggest that Chilean educational attainment rates, 
meaning percentages of university-aged people who are 
enrolled higher education, have increased dramatically 
throughout the period of market-driven expansion. A 
majority of the scholars also agree, however, that bar-
riers to access remain a significant concern, and that 
the restructuring of the system has affected different 
socioeconomic groups in uneven ways (see, for example, 
Katz and Spence 2009; Espinoza 2006; Matear 2006). 
Opinions diverge on the causes of the discrepancies 
between expansion and access. Some point to the influ-
ence of unattractive loans and high tuition (Espinoza 
2006; Torche 2005b) while others focus more on inequali-
ties fostered by the secondary education system (Matear 
2006), or by circumstances of social class (Sapelli 2009). 

Scholars analyzing changes in class structure since the 
opening of Chile’s economy in the 1970s (Beyer and Le 
Foulon 2002; Torche and Wormald 2005; and Torche 
2005a) find that wages have increased across all sectors, 
but most markedly for higher income earners. This has 
led to a concentration in the upper income quintiles, 
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contributing to Chile’s high income inequality. Torche 
and Wormald (2004) and Espinoza and colleagues (2009) 
find a moderate level of mobility between the agricultural 
and routine labor sectors, but very limited mobility in 
the professional services sectors. Minimal downward 
mobility within the service professional classes as well 
as minimal entrance from the lower classes serve to 
maintain the exclusivity of the elite professional services 
sector. Torche (2005a) describes this as “short mobility,” 
movement between socioeconomic classes that occurs 
only between classes of similar income levels. 

Studies measuring social stratification in relation to 
higher education concur that the educational expan-
sion has mostly benefited higher income earners and 
reinforced the socioeconomic hierarchy (Núñez and 
Miranda 2007 and 2008; Torche and Wormald 2004; 
Espinoza et al 2009). Moreover, claims (Espinoza 2006; 
Torche 2005b and Matear 2006) that the most significant 
determinant of post-secondary enrollment is the ability 
to pay are supported by studies showing that parents 
generally transfer their educational levels to their chil-
dren (Núñez and Miranda 2007 and 2008; Torche and 
Wormald 2004; Espinoza et al 2009). 

Throughout the literature, the fact that income ine-
quality is linked to inequalities within the education 
system is clear. Employing Hart’s (2002) conception 
of the profound interconnections between social and 
economic processes, I argue (and the studies show) 
that the challenges involved in improving educational 
access and social equality are deeply related, and most 
not be viewed as separate and isolated processes. My 
research adds to the current body of literature by pre-
senting a qualitative, rather than quantitative focus. As 
Stuber (2006) argues, understanding inequality requires 
examining not just the extent and degree of inequality, 
but also the processes through which it is reproduced 
and maintained. Thus, I analyze how youth talk about 
inequality, and how it influences their educational and 
career pathways. 

Methods2 
My research consists of a survey distributed online and 
semi-structured, face-to-face, interviews with Chilean 
youth. I examine perceptions of the Chilean system of 
higher education, perceptions of social mobility, and 
perceptions of class stratification. I look for universal 
themes, as well as association with respondents’ socio-
economic origin and educational attainment.

The survey began with basic demographic questions 
such as age, sex, and geographic origin, followed by 
questions about respondents’ individual educational 
experience and expected social mobility, ending with 
questions related to social mobility and class stratifica-
tion within society as a whole. The last question asked 
respondents to provide any additional (open-ended) 
comments they may have regarding higher education 
and Chilean society. 

Interviews were less structured. I allowed the inter-
view to flow in a conversational format, without a strict 
question order. Each one began with questions about the 
respondent’s educational experience, from elementary 
school on, and from there I transitioned to questions 
about the education system in general, how educational 
and economic opportunities vary between different 
sectors of society, class divisions, interactions between 
classes, and social mobility. 

My total sample is composed primarily of university 
students at La Universidad de Chile (La Chile) and 
PUC. However, of my 137 respondents3, sixteen were 
from other universities, four were from professional or 
2 In January through August of 2010 I studied abroad in Chile, 
in a full immersion program at Pontificia Universidad Cátolica 
de Chile (PUC). Although I did not conduct any official field-
work during these seven months, the experience nonetheless 
both informed and inspired my research. At PUC the majority 
of my classmates came from economically advantaged back-
grounds. The university environment contrasted sharply with the 
environment I lived in, where I interacted mostly with Chileans 
of working class backgrounds. I found that most Chileans I came 
to know defined themselves rigidly according to their socioeco-
nomic status. In my opinion, attitudes towards education, work, 
and social mobility varied significantly between my classmates 
and my housemates. 

The experience made me want to probe further, to understand 
the contradictions I observed in a country in which rapid 
economic growth was accompanied by persistently high income 
inequality. Why are class divisions so salient in Chilean society? 
What influences attitudes towards higher education? What deter-
mines social mobility? Armed with these and other questions, I 
returned to Chile four months later to conduct research on this 
topic for my senior honors thesis. 

3 121 survey respondents and 16 interview respondents
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technical institutes, and two had never pursued any form 
of higher education. While the proportion of respond-
ents who study at universities other than La Chile or 
PUC, or who are non-students, is small, these additional 
respondents nonetheless serve to diversify my sample, 
and are therefore integral to my study. 

I sought both survey and interview respondents using 
snowball sampling, utilizing contacts at various student 
and youth organizations in Chile: student clubs at PUC, 
contacts from La Chile, and Fundación Superación de 
la Pobreza (FSP), a non-governmental-organization 
(NGO). Given the fact that I use a non-probability 
sampling method, my sample is not necessarily rep-
resentative of the entire population of Chilean youth. 
However, survey and interview respondents do come 
from a diverse range of geographic and socioeconomic 
backgrounds, and both genders are represented. Fur-
thermore, the qualitative nature of my study allows me 
to provide an in-depth analysis of youths’ perceptions 
that is not captured in quantitative studies.

Findings

It is embarrassing, the degree of inequality within the 
system of higher education, and it goes hand in hand 
with the social inequality that pervades our society.
- Survey respondent; a middle-class student at Pon-
tificia Universidad Católica

Higher education, social mobility, and class stratifica-
tion proved to be multi-faceted, deeply intertwined 
issues. My data demonstrate that inequalities within 
the system of higher education both perpetuate—and 
are produced by—inequalities within society. Survey 
and interview respondents maintained that access to 
higher education has greatly expanded, and responded 
optimistically about their own opportunities for upward 
social mobility. However, inequality, in nearly all aspects 
of society, remained a significant concern for all respond-
ents—no matter their socioeconomic origin. In many 
ways, social inequality is considered to be reproduced 
in the structure of the education system, and is further 
entrenched by the deep class divisions within society. 
While higher education is considered to be “the path” 
to upward social mobility, many factors limit not only 
access to higher education, but also the extent to which 
a tertiary degree can effectively secure a more advanta-
geous socio-economic position. 

I found no major correlation between socioeco-
nomic origin—nor educational attainment level—and 

perceptions of higher education, social mobility, and 
class stratification. Rather, respondents of all socioeco-
nomic and educational backgrounds described the same 
issues. In the following, I describe the central themes 
that emerge in relation to each variable, starting with 
perceptions of higher education, followed by percep-
tions of social mobility, and finally, perceptions of class 
stratification. 

Perceptions of Higher Education
Ana4, a lower-middle class young woman who lives 
with her husband and two-year-old son in the outskirts 
of Santiago, described how educational opportunities 
have changed since her parents’ generation.  Ana plans 
to pursue a degree in teaching, once her husband has 
completed his degree and the family has saved more 
money. While she did not dismiss the difficulties that she 
and her husband have faced in financing his (and her) 
education, she maintained that the situation is dramati-
cally better than it was thirty years ago. Her parents both 
completed schooling only through the seventh grade, 
and started working (farming) immediately.

Before, people like us [semi-rural, lower-middle-
class farm laborers] did not have the option to study. 
Everyone left school by the time they were 15, at the 
latest, and started working. Working, farming, was 
the only choice. You just could not say ‘no, I want 
to study.’ Now, you can. Higher education is not 
a utopia for anyone; some just have to work a lot 
harder than others to get there.

Ana’s words reflect the opinions of all interview respond-
ents, many of whom are also first-generation college 
students. Similarly, the overwhelming majority of survey 
respondents (76 percent) consider their own educational 
opportunities to be better than those of their parents5.

When asked to rate their confidence in the system of 
higher education, however, survey respondents dem-
onstrated a much less positive view. With 1 equal to 

“no confidence in the system,” and 10 equal to “utmost 
confidence in the system,” the average response was 3.79, 
with a range of 1 to 9 (no one chose 10). 

Why this lack of confidence in higher education? In 
both surveys and interviews, respondents’ concerns 

4 All names have been changed to preserve confidentiality. 
5 23 percent of respondents considered their educational oppor-
tunities to be the same as those of their parents, which is most 
likely due to the fact that my survey sample is slightly skewed 
towards the middle and upper classes, which historically have 
had greater access to education.
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focus on the commercialization of the system, the lack of 
quality and coherency within the system, and inequalities 
in access, all of which are discussed below.

The “Business” of Higher Education
Interview and survey data suggest that the privatization 
of the higher education system has gone too far. Respond-
ents described how the system “runs like a business,” as 
opposed to providing a public good. The market-based 
expansion is widely believed to have sacrificed quality 
and integrity for profit. Silvio, an upper-middle class 
male who studied for two years at Andres Bello, one of 
the more prestigious private universities, remarked, “It 
is easier to study now, but just in the sense that you have 
to pay…we are clients, not students.” Respondents also 
felt that students are “tricked, “ or “deceived,” and end up 
paying for degrees that are “useless” after graduation—
degrees that provide them with no real skills, knowledge, 
nor credibility in the job market. Emmanuel, a middle 
class student at La Chile, claimed, “Higher education is 
no longer a privilege, but quality higher education is,” a 
statement echoed by many other respondents.

Degrees from the traditional universities –those that 
made up the original eight universities in Chile—are 
considered to hold much more value in the job market 
than degrees from private universities. This is largely 
because many private universities lack accreditation. 
Despite the fact that non-accredited universities have 
minimal credibility in the job market, such universities 
manage to attract thousands of students each year, who 
are in for a sore surprise upon graduation, when they 
find that their job options may not be better than if they 
had no degree at all.

Concerns that the system of higher education “runs 
like a business,” favoring profitability over quality and 
integrity, are not surprising given the context in which 
the expansion occurred. Pinochet’s privatization of the 
higher education system happened simultaneously with 
the implementation of neoliberal policies—eliminating 
trade barriers and transitioning to a capitalist, market-
based economy. The entire economy, not just the system 
of higher education, was deregulated and decentralized. 
Furthermore, Chile’s economic production grew rapidly, 
and the demand for professionals increased. These fac-
tors contributed to the rapid expansion of the entire 
education system—it appears that quality standards 
were often ignored, as private companies and individuals 
were given full reign to compete in the highly profitable 

“business” of higher education.
My data suggest that the commercialization of the 

system also manifests itself in the types of knowledge the 
system produces, what purpose is attributed to educa-
tion, and which fields of study are favored. Respondents 
expressed concerns that the system is only serving to 
produce robots del mercado, (robots of the market), pro-
moting market ideology and economically productive 
fields of study over critical thinking and fields such as 
art, literature, music, and sociology. Several respondents 
reported feeling “disenchanted” with the entire system. 
Silvio stated, “My generation doesn’t believe in the edu-
cation system anymore…we have been deceived.” This 
disenchantment stems not just from issues of quality 
and a lack of transparency between institutions, but 
also from the fact that higher education is considered 
to remain unduly inaccessible for a great number of 
qualified individuals.

Inequalities in Access
My data overwhelmingly suggest that significant barriers 
to access remain. Survey and interview respondents of 
all socioeconomic backgrounds often argued that the 
system of higher education merely reflects and perpetu-
ates socioeconomic inequality within Chilean society. In 
the words of one respondent, “It is horrible…the entire 
system, from kindergarten to college, is a mirror image 
of the inequality within society.”

Inequality in access is largely considered to stem from 
inequalities within the secondary and primary school 
systems, producing what respondents referred to as a 

“vicious cycle.” Respondents described a troublesome 
pattern: wealthy families send their children to private 
schools or private-subsidized schools, where the teaching 
quality, the infrastructure, and the resources are much 
better than those of public schools that children from 
poorer families attend. Respondents who attended pri-
vate and private-subsidized schools reported that going 
to college is the norm, and students receive ample college 
preparation. In public schools, meanwhile, respondents 
claimed that higher education is the exception to the 
norm. Students receive inadequate preparation for the 
college entrance exam, and are often taught more tech-
nical-based skills that prepare them for a job, rather than 
for higher education. As a result, students from private 
and private-subsidized schools are granted admission to 
universities at a much higher rate. Respondents stated, 
therefore, that socioeconomic status is a robust predictor 
of university admission.

If denied admission to a top university, students have 
a plethora of private universities to choose from. The 
most prestigious however, are not the most economical, 
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and lower income students who do pursue higher educa-
tion are left with no choice but to attend less prestigious, 
lower-quality, private universities. They end up earning 
a degree that holds little value in the job market, and 
will most likely be unable to afford a private school for 
their children, thereby limiting opportunities for upward 
mobility.

While this “vicious circle” is considered to marginalize 
the lower classes, many respondents stressed how the 
current system of loans and scholarships leaves out the 
middle and lower-middle classes. Guadalupe, a middle 
class young women herself, claimed, “Yes, there are many 
more scholarships today than ever before, but what about 
the middle class? My family is not poor, by any means, 
but my parents cannot afford to send two children to 
the university.” Similarly, Nico, a lower-middle class stu-
dent at La Universidad de Santiago de Chile (USACH) 
explained how he and his family chose to greatly exag-
gerate his family’s economic need in order to receive the 
scholarship money he needed to afford his university 
tuition. Clearly, although educational opportunities 
have expanded, equality of access to higher education 
has yet to be achieved.

Perceptions of Social Mobility
Respondents were generally optimistic about their own 
personal upward mobility. The attitude that “I will do 
better than my parents” prevailed throughout the inter-
views, and 75% of survey respondents considered their 
economic opportunities to be better than those of their 
parents. However, my data suggest that this optimism 
does not carry over into respondents’ perceptions of 
social mobility within society as a whole. Respondents 
considered education to be directly related to social 
mobility, but with several caveats, as described below.

Survey and interview respondents largely consider 
their opportunities to be better than those of their par-
ents precisely because of the fact that they have access 
to higher education. However, the increased number of 
students pursuing tertiary education is also cause for 
concern, according to many. Respondents of all socio-
economic origins and education levels expressed worries 
that the Chilean job market has (or is going to) become 
saturated with professionals. Malia, a middle class stu-
dent with a degree in psychology from USACH, claimed, 

“There are many more professionals, many more people 
going to college, but the market itself has not changed, 
the structures are the same, and cannot absorb all the 
new professionals.” Another upper-class student wrote, 

“We need to get away from the idea that there are no 

other options but to get a degree from a university, we 
need to promote and build up technical and professional 
institutes.”

However, while the market may in fact be saturated 
with professionals, for many individuals, a university 
degree in not even considered an option, as discussed 
in the following.

Throughout the interviews, I was told that in certain 
sectors of society, higher education of any sort is still 

“unthinkable,” despite the fact that scholarships and other 
resources do exist. Respondents attribute this to the 
fact that in certain environments, higher education is 
simply not encouraged, not discussed and not thought 
of. In this sense, an individual’s family and community 
environment matter more than the material resources 
at their disposal.

Respondents who attended private and private-sub-
sidized schools reported that they grew up “on the col-
lege track,” the majority of their classmates went on to 
higher education, their teachers encouraged them, and 
upon entering high school, they were presented with 
information about scholarships, the application process, 
and college preparation. Matias, meanwhile, a lower class 
student who has not pursued any form of higher educa-
tion, told of a drastically different high school experience:

High school is the most important determinant [of 
whether or not you pursue higher education]. But 
it’s something you don’t realize at the time…we 
never talked about it…no one thinks about how 
their grades, their scores, are actually important, 
that you could maybe study for free if you do really 
well. Few people think about that…but then down 
the road, you realize, ‘oh, I need a degree’…

Similarly, Malia and Raquel described the deep con-
trast between their own childhoods—throughout which 
they were encouraged and pushed to pursue higher 
education—versus the attitudes towards higher educa-
tion that they witness through their work in low-income 
communities.  Malia explained, “It is just a completely 
different mentality…expectations are much lower, higher 
education is not considered a ‘viable’ option.” Raquel 
described a similar situation in La Pintana, where she 
works. Children would ask her whether she went to the 
university, and when she responded, “Yes, I went to La 
Chile.” Their response was always, “Yo no soy para la U”  
(“I am not meant for the university”). For Raquel and 
Malia, this situation is especially frustrating because 
they believe higher education is an option for these 
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children—at least much more than it was in previous 
generations. Yes, they will have to work significantly 
harder than students from more economically advan-
taged backgrounds, but if they are prepared early on, 
and receive positive motivation, higher education is a 
possibility. It seems creating educational equality, there-
fore, is as much about decreasing economic barriers as 
it is about changing commonly held expectations and 
beliefs surrounding higher education.

A third factor believed to substantially limit social 
mobility is the fact that, according to many, Chile is not 
a meritocratic society. Interview and survey respond-
ents of all socioeconomic and educational backgrounds 
claimed that status and connections matter just as much, 
if not more, than education and merit.

Nearly every respondent reported knowing someone 
who had been offered a job or a promotion through 
a connection, or a pituto—a brother, friend, cousin, 
mother-in-law, etc. Pitutos are often perceived to wield 
more influence than actual merit or qualifications. This 
is believed to happen across all sectors of society—from 
high-level positions in wealthy corporations, to mechanic 
jobs at the local auto-body shop. The phenomenon is 
certainly felt differently depending on one’s class status, 
however. Matías, for example, may be able to find work 
at a construction site through an uncle or cousin. Con-
versely, an upper class survey respondent wrote about 
two friends of his: Gabriel, who was admitted to the air 
force academy “because of his connections,” despite the 
fact that he was very under-qualified; and Ruben, who 
was extremely qualified, but did not come from an elite 
background, and was not admitted. In this way, pitutos 
maintain the exclusivity of certain opportunities and 
thereby pose a barrier to social mobility.    

Closely related is the emphasis on status: last name, 
place of residence in Santiago—even the color of your 
skin, the clothes you wear, or the car you drive. Respond-
ents of all socioeconomic backgrounds explained that, 
not infrequently, the first questions potential employers 
ask are, “Where do you live in Santiago, what comuna 
(sector) of Santiago are you from, whom do you know,” 
questions that have nothing to do with skills or qualifi-
cations. According to several respondents, not just job 
offerings, but even salaries, are often based on connec-
tions and status.

Together, these phenomena detract from the equality 
of opportunities within Chilean society. More than likely, 
they are a result of the deeply engrained class divisions 
that have historically characterized Chilean society, as 
discussed in the following section. 

Perceptions of Class Stratification
While acknowledging that absolute poverty has decreased 
in the last thirty years, respondents of all socioeconomic 
and educational backgrounds believe that sharp class 
divisions remain. Chile is considered to be a highly 
sectarian society, in which identity is defined by socio-
economic status. A middle class survey respondent wrote,  

“Chilean society is characterized by deep and profound 
social inequality.” Interview data support these responses; 
every respondent described Chile as a highly divided, 
extremely classist country. My data are especially telling 
given that all respondents reported an awareness of class 
divisions and inequality, not just lower class respond-
ents who may be more adversely affected than other 
respondents by the unequal distribution of resources 
and opportunities that class stratification entails.

Respondents maintained that minimal interaction 
occurs between members of different classes. Elena, a 
middle class student at La Chile, described, “Everyone 
lives in their own little island.” An upper class survey 
respondent wrote, “This is a country that maintains 
the rich with the rich, and the poor with the poor, and 
what’s more, the rich are getting richer while the poor 
are getting poorer.” Nearly every respondent reported 
a similar opinion. The overwhelming perception is 
that Chile’s classist society generates little intermixing 
between classes, meaning that a shared understanding, 
or a sense of solidarity between classes is minimal.

Closely related to this lack of cohesion between classes 
is class-based discrimination. Ana described feeling 
discriminated against when she went to a shopping 
mall that is considered upper class. “It is horrible, the 
discrimination…they won’t even look at us; they won’t 
let their children play with our children, not even a look 
in our direction.” Ana was the only respondent who 
mentioned discrimination directly—perhaps because, as 
a member of the lower-middle class, she has been more 
personally affected by prejudice. While others did not 
explicitly describe discrimination, class-based prejudice 
is nonetheless evident in the influence of pitutos and the 
emphasis on status discussed in the previous section.

Similarly, Silvio told me that class-based differences 
have been engrained in Chilean society for centuries. He 
described an attitude of “entitlement,” coupled with the 
idea that “inequality is only natural, people were born 
to be poor or to be rich,” which he felt was pervasive at 
his private university. Likewise, other university students 
mentioned the importance of promoting “social con-
sciousness”— increasing integration and cooperation 
between classes, especially within the realm of higher 
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education. In the words of Emmanuel, “Education should 
impart the knowledge to fight and end inequality, it 
should be a tool for social change.” Many described 
Chilean society as socially “ignorant,” and “isolated,” 
lacking an awareness of “the other.”

University students were the only respondents to 
explicitly mention the importance of increasing “social 
consciousness.” Respondents of all educational back-
grounds, however, considered class divisions to be nega-
tively entrenched in society—limiting societal cohesion 
and perpetuating inequality and prejudice. Elena told 
me she wished she could put all of Santiago in one giant 
snow globe and shake it up, so that the comunas, busi-
nesses, schools, hospitals, and everything, landed all 
mixed up, and people could learn to relate to each other.

Discussion
My results demonstrate the complex and often con-
flicting relationship between social inequality and the 
promise of higher education in Chile. Responses suggest 
that structural inequalities within the higher education 
system are both a result of, and a contributor to, limited 
social mobility and class stratification within Chilean 
society.

My data, together with the literature, suggest that the 
privatized expansion of higher education has dramati-
cally improved educational opportunities in Chile; more 
people than ever before are able to obtain a tertiary 
degree. Still, my findings demonstrate that inequality 
in access remains, largely stemming from inequalities 
within the primary and secondary education systems, as 
well as the structure of university entrance requirements 
and scholarships. Respondents express further concerns 
that this expansion has ignored quality standards, often 

“tricking” students into earning degrees that hold no 
value in the labor market.

In a departure from the literature, respondents in my 
study also suggested that the market-driven expansion 
has influenced what types of knowledge and fields of 
study are favored. In the Chilean context, this issue 
may be especially troublesome. Given that high social 
inequality remains a significant barrier to robust eco-
nomic and political development (Torche 2005a). Chil-
ean students—the future leaders of the country—must be 
equipped with a comprehensive, “big picture” knowledge 
in order to achieve the nation’s stated goal of “growth 
with equity” (Ffrench Davis 2011). It is a glaring over-
simplification to say that every Chilean student is incul-
cated with market ideology and graduates a “robot of the 
market.” Nonetheless, future research should evaluate 

the effects of privatization on the types of knowledge 
and fields of study that such a system favors.

Moreover, no matter the quality of the education 
system itself, in order for higher education to stimulate 
social mobility, the job market must be able to absorb the 
influx of professionals. My data suggest that market satu-
ration may be an issue. Future research should explore 
the relationship between the expansion of higher educa-
tion and the Chilean job market—how has the structure 
of the economy changed to absorb the wealth of new 
high skilled laborers? What does this mean for income 
distribution?

Also key to understanding social inequality is an 
examination of social mobility and class stratification. 
My data support the many claims that Chile remains 
a highly classist society, with limited social mobility 
occurring mostly between classes of similar income 
levels.6 However, most studies on Chile focus on the 
extent of inequality, as opposed to the processes that 
create and reproduce social inequality. My findings, 
meanwhile, provide an explanation—to describe why 
social mobility is limited, and why classism continues 
to define Chilean society.

In this sense, it appears that socioeconomic barriers are 
not the only factors contributing to social inequality. The 
fact that connections and status can hold more value than 
merit limits the capacity of Chile’s educational expansion 
to foster equality of opportunities. Furthermore, higher 
education and social mobility remain “unthinkable” for 
many groups, despite the fact that resources do exist to 
send low-income individuals to college. Inequality is 
therefore not just about changing policy. It is also about 
eliminating the belief that higher education is only for 
the elite, and that income inequality is “natural.” Policy 
changes will only work with changes in beliefs and atti-
tudes towards higher education and social mobility as 
well. Further research should examine cultural inclusion, 
as well as economic and political inclusion.

Economic growth and the expansion of higher educa-
tions are two relatively recent phenomena in Chile. In 
many ways, society seems not to have caught up. It may 
take another few decades for children in poblaciones to 
stop saying “Yo no soy para la U.” While resources do exist 
to help them reach college, for centuries, higher educa-
tion truly has been a privilege reserved for the elite. As 
national liberation theorist Amilcar Cabral argues, social 
change is a process that requires changing the popula-
tion’s mindset, transforming individuals’ understandings 
of their own opportunities, identity, and position within 
6 See, for example, Beyer and Le Foulon 2002; Espinoza et al 
2009; Torche and Wormald 2004; Torche 2005a.
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society (1973). While this process is certainly underway 
in Chile, there seems to be a long way to go. 

As mentioned, a study of the Chilean context provides 
a lesson for countries around the world undergoing 
similar processes of privatization. Higher education in 
the United States, for example, is becoming increasingly 
privatized. Federal and state governments are dramati-
cally defunding public universities around the country, 
causing many public universities to face severe budget 
cuts. Many universities have turned towards private 
financial sources—raising tuition, and entering contracts 
with private corporations. Budget constraints have also 
led to dramatic cuts in class offerings, the elimination or 
reduction of academic and extra-curricular programs, 
and concerns that the nation’s top universities are becom-
ing increasingly inaccessible to the middle and lower 
classes (Medina 2011). As a result, American youth, like 
their Chilean counterparts, are rapidly losing faith in 
their country’s system of higher education.

As the world continues to overcome the global financial 
crisis, public universities in many countries will more 
than likely be forced to turn towards private sources of 
funding. Some may even find private sources to be more 
viable than state funding in the long run. Policy makers 
and educational administrators should proceed with 
caution, however. Drawing on Chile’s experience over 
the last thirty years, states would be wise to maintain 
a regulatory role in the system of higher education, in 
order to preserve quality standards and to ensure that 
access does not become restricted along class or racial 
lines.

As my respondents argued, higher education should 
connect people to society at large and serve as a motor 
for positive change and innovation. By striving to include 
all sectors of society and ensuring a space for diverse 
intellectual pursuits, higher education can foster social 
cohesion and equity, two factors that will also serve to 
strengthen the nation—and the world—as a whole. 

Addendum - Update: 
The concerns voiced by the respondents of my study have 
been further validated by recent events in Chile. One 
month after I completed my study, in April 2011, Chilean 
students began a series of mass demonstrations that are 
still underway today. University and high school students 
have been on strike for the past five months, demanding 
educational reform to improve the quality and equity of 
the system, increase state involvement, and end profit-
making in the education sector. The protest movement 
has been the biggest since the return to democracy in 

1990. Negotiations with the government have largely 
unsuccessful, and the movement has lost some popular 
support due to the violence that has erupted in some 
protests. However, in an unofficial referendum organized 
by the teachers union, more than one million Chileans 
voted in favor of the students’ demands, and the major-
ity of the country remains in support of the movement’s 
objectives. 
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Practiced at the Art of 
Deception: How the Regime 
Has Controlled Elections in 
Modern Burma

Hunter Marston, University of Washington - Seattle
This paper emerges from an underlying question that has not found a satisfactory answer 
in scholarship on authoritarianism and transitions to democracy: why do authoritarian re-
gimes hold elections? This paper analyzes the connection between mass movements, popu-
lar elections, and constitutional reform, in authoritarian Burma.

The essay will consider November 2010’s elections in Burma as one such data point in a his-
torical timeline amidst numerous social and political factors. Moreover, it will consider the 
elections as indicative of two overlapping processes: on the one hand, authoritarian elec-
tions are a way to contest the powers that be and open up political power to other parties 
(access to power); on the other hand, the authoritarian regime controls rules of the electoral 
process (exercise of power). The rules surrounding power and how people perceive them 
thereby change during and through the electoral process.1  

I argue that the 2010 elections was a highly ordered process of regime consolidation vis-
à-vis partial military withdrawal from political power, and that the shift to a new politi-
cal apparatus represented elite collective action that was non-threatening to those with a 
concentration of power and resources at the state center. The 1990 elections left an indelible 
mark on state-society relations in Burma, and the outright NLD victory was a mistake the 
military was unwilling to repeat by allowing the political opposition genuine space. Moreo-
ver, the enduring institutional links created by nearly half a century of military rule had a 
large impact on the process and outcome of the 2010 elections.

1 Burma’s military regime withheld the dissemination of election laws until March and closely managed the registration of political 
parties and media coverage, thereby creating favorable conditions for the incumbents (South 2010, 27).
Hunter Marston is a concurrent MA candidate in Southeast Asian Studies at the Jackson School of International Studies and 
MPA candidate at the Evans School of Public Affairs at the University of Washington - Seattle. He has worked in non-profits in 
Thailand and Vietnam, and most recently interned at the Council on Foreign Relations. He enjoys blogging about Southeast 
Asian affairs, with special emphasis on Vietnam and Burma. He speaks Vietnamese fluently and has studied Burmese language 
for one year. In his free time, he likes to go on extended hikes, read, and cook. His email address is huntermarston@gmail.com.
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If there is one lesson that has emerged from the 
decade and a half since the early 1990s, it is that 
regular elections do not of themselves bring political 
stability, or even greater accountability.

- Paul Nugent, “States and Social Contracts in Africa” 
(Nugent 2010, 61).

For the student of political history, elections, along 
with wars, revolutions, and coups, provide the divi-
sions in history that allow us to distinguish one 
epoch from another. Little may have changed, but 
we think things should have or might have.

- Robert Taylor, The Politics of Elections in Southeast 
Asia (Taylor 1996, 179).

T
his paper emerges from an underlying 
question that has yet to find a satisfactory 
answer in scholarship on authoritarian-
ism and transitions to democracy: why do 
authoritarian regimes hold elections? This 
paper seeks to analyze—rather than take 

for granted—the connection between mass movements 
against the authoritarian regime in Burma, popular 
elections, and constitutional reform, in the process of 
democratization.

In November of 2010, Burma’s long-ruling military 
junta held the first multiparty elections in two decades.  
The previous elections in 1990 witnessed a roughly two-
thirds vote in favor of the National League for Democ-
racy (NLD), led by Daw Aung San Suu Kyi and lead-
ers of the 1988 student demonstrations opposed to the 
previous regime of General Ne Win’s Burmese Socialist 
Programme Party (BSPP). The State Law and Order 
Restoration Council (SLORC), then in power in Burma, 
denied the NLD a transfer of power and imprisoned 
countless opposition leaders. The ruling State Peace 
and Development Council (SPDC, formerly SLORC) 
hailed the 2010 elections as a path forward to “discipline 
flourishing democracy” under a civilian government, 
though Western observers and Burmese exile groups 
largely decried the elections as a ruse to keep Senior 
General Than Shwe in power2 (BBC 2010).  

How can we explain the recent political transformation 
2 Conversely, China and Russia (not surprisingly) abstained 
from a UN resolution to condemn Burma’s elections as unfair, 
and ASEAN Secretary General Surin Pitsuwan defended the 
elections as “credible and transparent” (Naing, 2010).

to parliamentary government under a new constitution3  
in light of the failure of massive demonstrations in 1988 
and democratic elections in 1990 to bring about a new 
administration two decades earlier?

Every now and then we observe what appear to be 
“rupture moments” in Burma’s political history.  Ruptures 
here refer to pivotal, historical moments in which shifting 
coalitions either threaten the powers that be, emerge on 
the political stage, solidify their grasp on power, or cede 
political authority. Examples include the 1962 military 
coup, the 1988 protests, and the 2003 Depayin Massacre, 
in which a government mob attacked and killed members 
of the opposition party. These moments seem to break 
the normal trajectory of authoritarianism by signaling 
subtle power shifts (who has access to power), overt 
regime destabilization or state consolidation (exercise 
of power and who rules how)4. These ruptures inform 
the contemporary social and political environment in 
Burma. Tempting though it might be to point out and 
to qualify such ruptures, we must question their validity 
as data points and situate them in their historically con-
ditioned spaces in light of authoritarianism’s continuity.

This essay will consider the recent November 2010 
elections in Burma as one such data point in a historical 
timeline amidst numerous social and political factors.  
Moreover, it will consider the elections as indicative of 
two overlapping processes: on the one hand, authori-
tarian elections are a way to contest the powers that be 
and open up a degree of power sharing to other political 
parties (access to power); on the other hand, the authori-
tarian regime strictly controls the electoral process and 
the rules of the game (exercise of power). The rules 
surrounding power and the conception of power itself 
thereby change during and through the electoral process. 5

I will argue that the 2010 elections were a highly 
ordered process of regime consolidation vis-à-vis a par-
tial withdrawal of military officers from direct political 
power, and that the shift to a new political apparatus 

3 The SPDC held a constitution referendum in May 2008.  Previ-
ously, the Burma Socialist Programme Party (BSPP) wrote its 
own constitution upon coming to power in 1974, when it also 
held one-party elections. 
4 Schedler delineates the two—‘exercise of power’ versus ‘access 
to power’.  He stresses that, while conventional scholarship on 
authoritarian regimes has looked at the former, his theory of 
electoral authoritarianism (EA) focuses decidedly on the latter.  
On the history and role of elections in Burma, also see Taylor, 
“Elections in Burma/Myanmar” (Schedler 2006, 6).
5 Burma’s military regime withheld the dissemination of election 
laws until March and closely managed the registration of political 
parties and media coverage, thereby creating favorable condi-
tions for the incumbents (South 2010, 27).
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represented an “elite collective action,” to borrow Dan 
Slater’s phrase, most importantly one that was non-
threatening to those with a concentration of power and 
resources at the state center. The 1990 elections left an 
indelible mark on state-society relations in Burma, and 
the outright NLD victory was a mistake the military 
was unwilling to repeat by allowing any genuine space 
for political opposition. Moreover, the enduring institu-
tional links created by nearly half a century of military 
rule had a large impact on the process and outcome of 
the 2010 elections.

Burma Studies
In the absence of observable data confirmed by inde-
pendent media and unimpeded academic inquiry, Burma 
scholars must rely on an odd amalgam of sources in 
the diplomatic circuit, domestic media, the commu-
nity of Burmese activists in exile, and limited academic 
research based in Burma. As such, Burma studies suffer 
from an abundance of speculation and a dearth of com-
parative political science, jeopardizing the project of 
trying to make sense of rupture moments in Burma’s 
current political landscape (Bonura 2007, 205-242). 
Andrew Selth pursues this academic quandary and 
attempts to rescue Burma studies—and area studies 
more broadly—from accusations that it lacks scientific 
rigor and any significant comparative implication (Selth 
2007). Within Burma studies, there is a strong tendency 
to bracket the modern nation’s history into distinct eras: 
1948 independence from the British and the subsequent 
parliamentary government under Prime Minister U Nu; 
General Ne Win’s 1962 coup that initiated nearly half a 
century of military dictatorship; the Burmese socialist 
period (1974-1988); 1988 to present. 6  Selth pays homage 
to scholars that have questioned this linear historical 
perspective by pointing to lasting currents in Burma’s 
society, economy and political power, but he resorts to 
bracketing for the sake of convenience: “The essentially 
arbitrary nature of the standard periodisation model and 
its limitations are recognised, but this structure still has 
a certain heuristic value” (Selth 2007, 4).7 

Selth argues that Burma studies has always been an 
6 It seems probable that future scholarship will treat 2010 as a 
rupture event, one signaling some sort of transition in Burma’s 
political authority, whether sham or authentic.
7 This paper acknowledges the contributions of Robert Taylor’s 
enormous historicizing task, in which he traces the legacy of 
state-society relations in Burma from the pre-colonial period to 
modern times, bracketing Burma’s history into distinct periods 
in order to explain the origins of the contemporary state.  The 
current discussion will limit itself to more recent developments, 
however (Taylor, 2009). 

essentially interdisciplinary field, especially since 1988 
when historians and political scientists who engaged 
with issues such as economics and democracy set out to 
apply their academic specializations to Burma’s context.  
Such an interdisciplinary approach “stems in part from 
a wish to reflect the totality of developments taking 
place in Burma,” says Selth, “but it also springs from the 
inter-related nature of many of the problems the country 
currently faces (emphasis added)” (Selth 2007, 23). That 
is, the current political course on which Burma finds 
itself is host to a range of issues, from ethnic conflict 
to electoral politics, and from religious differences to 
a weak civil society, all of which have affected Burma’s 
socio-politics.

Electoral Authoritarianism
This paper seeks to bridge Burma studies with com-
parative political science theory in the emerging field of 
electoral authoritarianism by looking at Burma’s most 
recent elections in light of its historical precedents and 
unique socio-political setting in the intervening years 
(c. 1990-2010).  Schedler argues that electoral authori-
tarian regimes share many structural similarities with 
democracies (Schedler 2006, 8). Where they converge 
in form, however, they differ greatly in quality:

Electoral authoritarian regimes, just like their demo-
cratic counterparts, hold multiparty elections for 
presidents and legislative assemblies.  Yet, as they 
subject these processes to systematic authoritarian 
controls, they deprive them of their democratic 
substance. (Schedler 2006, 8)

That is, they make elections “instruments of authori-
tarian rule” rather than “instruments of democracy” 
(Schedler 2006, 3). As such, the regime controls the 
election process in such a way to guarantee an outcome 
in its favor. The opposition, while allowed to contest the 
incumbent party, is competing in an unfair game and 
is caught in a moral dilemma: to participate in sham 
elections legitimates the regime’s rules de facto but also 
holds out hope of a slight electoral victory that could 
allow some access to political representation in the new 
government; on the other hand, to boycott the elections 
may draw attention to electoral fraud, but a loss at the 
polls could mean zero representation if the results of the 
election take hold.

Schedler’s model rightly points to the opposition’s 
problematic stance at this point, but her theory falls 
short of answering how and why some opposition parties 
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participate.  “As a simple rule,” explains Schedler, “incum-
bents try to sell their regime as democratic (or at least 
democratizing), while opposition actors denounce it 
as authoritarian” (Schedler 2006, 7). This rule fails to 
account for a repressive political environment in which 
the incumbent regime silences the ability of the oppo-
sition to broadcast its message. As the regime sets the 
parameters of political behavior during the run-up to 
elections, the opposition is bound to act in a constrained 
way. Moreover, Schedler lumps boycotters and partici-
pating candidates together. While opposition parties 
contesting the authoritarian election seek to win posi-
tions in the new government, they may mobilize public 
support for their anti-regime cause, but they are bound 
to do so carefully and in such a way that they are allowed 
to continue their campaign free of interference or out-
right obstruction.

Burma’s Electoral Precedent
Burma has had numerous elections of different types at 
different times in its political history. To say that Burma 
does not have a strong historical precedent for free and 
fair elections would be simplistic and dismissive of past 
examples.  To point to a trend line—have elections gradu-
ally become more transparent? have they extended access 
to power to more people? or have they concentrated 
power in the hands of a few?—is more complicated, how-
ever, especially considering the more uneven political 
terrain in Burma under military dictatorship since 1962.

Burma’s first mass elections took place in 1922, and 
they did not attract great participation; voter turnout was 
less than seven percent of eligible citizens.8  Robert Taylor 
argues that the concept of government accountability 
was not widely accepted prior to this and that electoral 
participation was mainly confined to the urban middle 
classes (Taylor 1996, 166). The British were content 
when voter turnout improved slightly in subsequent 
elections held in 1925 and 1928 (sixteen and eighteen 
percent respectively) (Taylor 2009, 185). By this time, 
alliances and rivalries, what Taylor calls “the party game,” 
had come to dominate national elections, at least in the 
press (Taylor 2009, 167).  Although urban elites took to 
the election arena, the wider context showed “a broader 
disaffection from the state” on the part of nationalist 
leaders outside Rangoon:

8 By “mass elections” I mean those broader than previous 
elections limited to urban councils.  In fact, the 1922 elections 
sparked a nationalist boycott.  See Taylor, “Elections in Burma/
Myanmar,” 164-165; Hugh Tinker, The Union of Burma: A Study 
of the First Years of Independence (London: Oxford University 
Press, 1967), 2-3; Taylor, The State in Myanmar, 185.

To these people, elections fell into the same category 
as taxes, censuses, and public health or educational 
measures: attempts by the modern state to assert 
an unwelcome degree of control over the lives of 
individuals (Taylor 1990, 66).

Similarly, Dan Slater has argued that electoral ballots 
can serve as tools of social control by providing data on 
a state’s subjects (Slater 2003, 81-101).

While the elections of the 1920s were largely a new and 
foreign system of governance which the colonizing power 
imposed, the 1932 election centered on a critical piece 
of domestic legislation: whether British-administered 
Burma would remain provincially a part of India or gain a 
semi-autonomous, separate administrative status (Taylor 
2009, 176).  Despite a majority vote in favor of adhering 
to India, the British separated the two.  According to the 
British governor of Burma’s written communications, a 
record forty percent of voters cast ballots (Taylor 1996, 
176). Burma demonstrated higher participation rates 
in 1936 (fifty-two percent), according to the British 
Burma Press (Gangha 1940, 341-61). However, there 
is no official record of total voter turnout across the 
country for 1947’s independence election (Taylor 1996, 
172).  Lieutenant Colonel Ne Win (later named General, 
he would seize power from the “caretaker government” 
in a 1962 military coup) sent troops out to ensure order 
during polling while the British prepared for formal 
independence (Taylor 1996, 171). 

Voter participation declined significantly in the first 
post-independence elections of 1951 (under twenty 
percent of the electorate). Whatever momentum of elec-
toral activism had gathered in the decades leading up to 
independence had receded.9  Taylor attributes low voter 
turnout to intimidation by military presence, nominally 
there to quell ongoing conflict with ethnic insurgents 
and communists: “If elections provide legitimacy for 
governments, the 1951 election in Burma provided a 
mere fig leaf ” (Taylor 1996, 173).10 Prime Minister U 
Nu’s united front, the Anti-Fascist People’s Freedom 
League (AFPFL), won a majority of seats.

The next national elections in 1956 demonstrated 
roughly double the voter rate as in 1951, and though 
the AFPFL lost a degree of popularity, it maintained its 
majority in the national assembly (Taylor 1996, 173).  
9 Again, it is not so much my intention to point out a trend or 
continuity between elections in Burma’s history as to demon-
strate that Burma has had many elections as well as gleaned 
lessons from the electoral process.
10 For more on the 1951 elections, see Tinker, 67-72.
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Finally, 1960 saw Burma’s last multiparty elections until 
1990.  Again, voter participation increased sixty-five 
percent from the previous elections in 1956 (Taylor 
1996, 174).  The campaign gave way to a factional split 
in the AFPFL, and U Nu’s camp won the election. The 
opposition later became associated with the military 
“caretaker government” which was in charge between 
1958-1960. Part of the caretaker government’s program 
had been to weaken the influence of local patrons in the 
frontier regions, which had been growing for some time 
by regional leaders’ efforts to build networks throughout 
the 1950s elections (Taylor 1996, 175).

In 1962 General Ne Win and the army under his com-
mand seized political power, ostensibly for the security 
and non-dissolution of the nation. The army saw its role 
as a pacifier and unifier in the face of democratic func-
tions threatening to destabilize national unity. Taylor 
perceives the post-independence parliamentary govern-
ment of 1948-1962 as a weak state and the 1962 coup 
as a consolidation “reasserting” a strong state (Taylor 
2009, 293). The result of the coup was a strictly closed 
society led by a military discipline which decapitated 
the civilian bureaucracy, the banning of political parties 
in 1963, and an increasingly isolationist foreign policy.  
Mary Callahan has argued against Taylor’s rather stark 
periodization and pushes back the roots of political 
transition from decentralized power in the hands of local 
chieftains to a Rangoon-based strengthened authority 
closer to 1957, prior to the caretaker government of 
1958-1960 (Callahan 1998, 32). 

While Taylor’s summary acknowledges the momen-
tousness of events in 1962, it misses the military-political 
developments that made strong, centralized authority 
possible.  Callahan dismisses political savvy or personal 
charisma as crucial factors behind the military regime’s 
survival and instead calls attention to CIA support for 
anti-communist forces such as the Kuomintang (KMT) 
in Burma, the resulting instability and lawlessness of 
which prompted military buildup (Callahan 2003). 

Since the years leading up to independence, regional 
rebellions had challenged the legitimacy of Burma’s 
urban political center, Rangoon. Slater sees a pattern 
between regional rebellions and militarization in authori-
tarian states in Southeast Asia. 

Regional rebellions generally present less of a direct 
physical threat to economic elites, middle classes, 
and communal elites, who in postcolonial settings 
largely huddle in major cities.  If such peripheral 
violence sparks increased collective action among 

any elite group, it is most likely to be military lead-
ers, who typically shoulder the actual responsibility 
of quelling regional unrest.

Regional rebellions should thus tend to exhibit a 
unifying effect on the national military, but not upon 
the other elite groups who can potentially constitute 
a protection pact.  The most likely institutional result 
is a highly unified but militarized state with weak 
links to societal elites (emphasis added) and…weak 
administrative capacity to boot (Slater 2010, 25).
 

Slater’s theory accounts for the origins of Burma’s mili-
tary rule but not its durability. A combination of the 
army’s institutional penetration of society, a “politics of 
survival” mentality and the “dirty tricks”11 which it has 
used to stay in power, will explain its endurance in the 
sections that follow.

In January 1974, a one-party constitutional referen-
dum resoundingly approved a new national constitu-
tion.  One-party elections followed later that year.12 As 
the Burmese Socialist Programme Party (BSPP) made 
a series of damaging economic blunders and continued 
to neglect the welfare of Burmese people, citizen unrest 
eventually spilled out in 1988, and popular student-led 
demonstrations demanded the overthrow of Ne Win’s 
BSPP state in August of that year. 

The 1990 Elections
Popular protests demanding reform, which emerged in 
1987-1988, led to a military coup on September 18, 1988, 
in which General Saw Maung and army officers took 
power and established the State Law and Order Resto-
ration Council (SLORC), ending protests and restoring 
quiet to the streets of Rangoon.

While we must be aware of our assumption of a linear 
trajectory in Burma’s history, it appears plain that there is 
a direct causal relation between these mass protests and 
the 1990 elections, which can be seen as a conciliatory 
and progressive gesture.13 Scholarship has not ques-
tioned this rational-choice theory despite the imminent  
11 I adopt the two concepts of “politics of survival” and “dirty 
“tricks” from Joel Migdal (Migdal 1988).
12 This paper will not go into a detailed discussion of Social-
ist era (1974-1988) elections, because it has chosen to focus on 
Burma’s history of multi-party elections.
13 I say they were “conciliatory” in the sense that Ne Win wanted 
to restore order by fulfilling the demands of demonstrators, and 
I use “progressive” in that they promised genuine reform.  But 
I insist that they were a “gesture” in that they strove to promote 
a view of government accountability and reform that would not 
ultimately be matched by action.
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return to military domination. The 1990 elections and 
continued military rule will form the centerpiece of this 
analysis, for as the immediate electoral precedent and 
political apparatus, they represent the clearest indices of 
the SPDC’s decision to hold a constitutional referendum 
and multiparty elections nearly two decades later.

One of SLORC’s first measures after the military coup 
in September of 1988 was to promise multiparty elec-
tions, which would lead to the creation of a new National 
Assembly and the drafting of a new constitution. As 
such, we can infer that SLORC intended to negate the 
1974 BSPP Constitution, but we cannot assume that 
democracy was the desired outcome. Elections in an 
authoritarian regime serve different ends, and the mili-
tary establishment may have understood elections in 
a variety of ways, from a vehicle for consolidation of 
power in its hands to a simple distraction in order to end 
protests. Over three hundred political parties registered 
at first, though only ninety-three would compete in the 
election (Taylor 1990, 66). A frenzy of campaigning 
and speech making ensued, though it seems none of 
the political parties was clear on what was supposed to 
take place immediately after the election (Tonkin 2007, 
37).  Between September 1988 and May 1990, when the 
elections were held, one observes an elusive and back-
peddling series of public proclamations by SLORC. 

The May 1989 Electoral Law spelled out the bureau-
cratic guidelines for the election, but it mysteriously 
left out any indication of when and how the National 
Assembly would form and function (Tonkin 2007, 39).  
The next month SLORC let out a puzzling press state-
ment, recanting any hopes for a swift handover of politi-
cal power:

We cannot transfer power as soon as the elections 
are held…The elected representatives are to draw up 
the constitution.  If the people approve the constitu-
tion, we will transfer power as soon as possible to 
the government which emerged according to that 
constitution (SLORC in Tonkin 2007, 39). 

Daw Aung Suu Kyi, General Secretary of the winning 
NLD party, expressed her confusion at this SLORC 
statement:

Whoever is elected will first have to draw up a consti-
tution that will have to be adopted before the transfer 
of power.  They haven’t said how the constitution 
will be adopted.  It could be through a referendum, 
but that could be months and months, if not years 

(Asia Weekly in Tonkin 2007, 33).

Less than three weeks after this interview, Daw Suu Kyi 
would be under house arrest along with other NLD 
leaders. Nonetheless, the NLD won an overwhelming 
majority of votes in the National Assembly (sixty per-
cent), with the closest competitor, the National Unity 
Party, gaining only twenty-one percent of votes (Tonkin 
2007, 34). Gen. Saw Maung made it clear in a May 30, 
1990 statement that SLORC would hold onto power as 
long as duty demanded, and that it perceived the army 
to be the sole arbiter of “enforcing the rule of law and 
order” (Tonkin 2007, 45). When the NLD demanded 
a transfer of power in the summer of 1990, SLORC 
responded with a final and chilling confirmation that 
they maintained exclusive power as shown by state-
ments before the elections, and that, should a “parallel 
government” form itself, they would “not look on with 
folded arms” (Tonkin 2007, 46).

Bertil Lintner and Derek Tonkin take divergent under-
standings of the above SLORC Declaration No. 1/90.  
While Lintner sees the statement as an unexpected and 
unequivocal bid to secure power, Tonkin rationalizes 
it by reference to the 1989-1990 policy statements. For 
this reason, while he does a better job of explaining the 
shift, Tonkin lays too much blame on the NLD for not 
bending to SLORC’s constraints (Tonkin 2007, 51; more 
generally, see Litner 1990). It is difficult to see how the 
NLD and SLORC would have managed a power transi-
tion successfully even if the NLD had been less critical 
and more accommodating of SLORC intransigence. 

The following section will look at the political machin-
ery at the state center in the years between 1990 and 
2010 with the aim of explaining the SPDC’s durability, 
but it will question that durability based on empirical 
evidence of its desire for political transition and modest 
efforts at state building.  

The SLORC/SPDC Years
Callahan has argued that the military regime, rather than 
the “political movement in military garb” that Dorothy 
Guyot paints it to be, is comprised of “war fighters who 
are not adept at politics” (Callahan 2003, 2; more gener-
ally, see  Guyot 1966, 51). Nonetheless, the generals have 
balanced “stalling tactic[s],” elite level purges, violent 
repression (as seen in 1988 and 2007) and ambiguous 
promises of democratic state-building, in such a way 
that they held onto power with virtually no viable chal-
lenge (Taylor 1990, 68). With Daw Suu Kyi under house 
arrest for nearly fifteen of the past twenty-one years, the 
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generals had in effect nullified the leadership of the larg-
est opposition political party of the last twenty years. 14 

SLORC invited members of its choosing to a National 
Convention to begin drafting a constitution in January 
1993, less than a year after Than Shwe had become Prime 
Minister and SPDC Chairman, replacing Senior General 
Saw Maung as Commander in Chief. The roughly 700 
National Convention delegates, including some NLD 
leaders, continued to meet off and on for several years, 
despite complaints of severe limitations imposed by the 
generals (Holliday 2008, 1046). Soon after the regime 
released Daw Suu Kyi from house arrest in July 1995, 
however, the NLD walked out on the convention in a 
boycott, and in April 1996, the generals suspended talks 
(Holliday 2008, 1046).15 Tonkin blames the breakdown 
of negotiations on the NLD’s refusal to participate in 
the constitutional convention rather than on SLORC’s 
inflexibility in the process (Tonkin 2007, 51).

When Khin Nyunt replaced Than Shwe as Prime Min-
ister in August 2003, he proposed a roadmap to democ-
racy and reconvened constitutional draft discussions in 
May the next year, expanding membership (Holliday 
2008, 1046). Because he favored involving Daw Aung 
San Suu Kyi in talks and was more willing to compromise 
than his predecessor, he quickly provoked Senior General 
Than Shwe’s strong distrust (Jagan 2006, 30-31). At the 
same time, Larry Jagan confirms that Foreign Minister 
Win Aung told ASEAN leaders elections would follow a 
new constitution within seven years (Jagan 2006, 31). A 
military purge landed Khin Nyunt under house arrest in 
October 2004, and hundreds of his Military Intelligence 
officers and supporters went to jail.

The tactics employed by the junta resemble what Joel 
Migdal has called “politics of survival.” That is, regimes 
use the power of appointment, “the big shuffle” and “dirty 
tricks,” to ensure their own hold on power (Migdal 1988, 
212). The power of appointment places loyal supporters 
in positions of power to entrench patron-client rela-
tions and protect leaders’ factions while (temporarily) 
guaranteeing safety nets to their underlings. The “big 
shuffle” is evident in Than Shwe’s purge of Khin Nyunt 
and his followers. Dirty tricks include such habits of 
overt violence as the attack that took place on Suu Kyi 
in her tour of northern Burma in May 2003, which can 
serve to intimidate opposition candidates. 
14 Clearly, her symbolic authority remained strong despite her 
imprisonment.
15 It is doubtful whether meaningful compromise would have 
emerged from the constrained talks, especially as the regime was 
busily launching an assault against the insurgent Karen National 
Union (KNU) near the Thai border (Callahan 1996, 162-163). 

The question strikes the contemporary reader: did 
Than Shwe exhaust his options when it came to the 
politics of survival, or was he ready to settle into semi-
retirement in 2010? His actions invite so much internal 
media observation as well as outside speculation that 
one thinks of V.S. Naipul’s description of Zaire’s former 
dictator, Mobutu Sese Seko: “In Zaire, Mobutu is the 
news (Naipul 1975, 206)”.

The deeply disturbing crackdown on the September 
2007 demonstrations solidified the regime’s unpopular 
image.  At this point, if they hadn’t already, they had lost 
all legitimacy in the eyes of most citizens. In May 2008, 
Cyclone Nargis wreaked havoc on the Irrawaddy Divi-
sion, killing and displacing many thousands (“Listening 
to Voices” 2009, 15). Nevertheless, the SPDC claimed 
that ninety-eight percent of people participated in the 
constitutional referendum that month with a ninety-two 
percent vote in favor of ratification.16 The regime was 
making efforts to expedite their roadmap to democracy.

The 2010 Elections
Burma studies often revolves around problem solving 
despite a lack of evidence. For example, scholars have 
yet to resolve Khin Nyunt’s purge or the capital’s sudden 
move to Naypyidaw in 2005 (Selth 2007, 30-31). This 
paper sets out not so much to resolve all the loose ends 
surrounding the 2010 elections, but to situate them in 
their proper socio-political and historical context.

The regime navigated the 2010 elections along with a 
forced constitutional referendum in such a way that nei-
ther event would pose a serious challenge to the authority 
of the state elites, whose security remains more or less 
guaranteed by enduring political loyalties and economic 
links to key power holders. At the same time, the generals 
had to put on just enough airs of democratic intentions 
to gather a degree—however slight—of international 
credibility. In the most cynical sense, it appears they 
succeeded brilliantly in this guided political transition.

The 1990 election laws gave the opposition far more 
time to mount organized political campaigns (Seekins 
2010, 201). This time around, it appears the regime had 
learned its lesson. It announced electoral laws on March 
8, 2010, just seven months before the election took place 
(South 2010, 27-28). By November, when elections were 
held, thirty-seven parties were registered to compete, well 
under half the number in the 1990 election (South 2010 
30). The state-backed Union and Solidarity Development 
Party (USDP) had a monopoly of resources, which it had 
inherited from the preceding mass proxy organization 
16 The accuracy of high participation and approval rates boasted 
by the SPDC is doubtful (Holliday 2008, 1046).



46 Penn State Journal of International Affairs Fall 2011

Practiced at the Art of Deception: How the Regime has Controlled Elections in Modern Burma

of the SPDC, the Union Solidarity and Development 
Association (USDA). Moreover, the 2008 Constitution 
reserved a quarter of parliamentary seats for military 
officers, and the Election Commission, overseen by the 
military, stipulated that anyone currently serving a prison 
sentence could not participate in the elections, thus bar-
ring NLD leader Aung San Suu Kyi (BBC 2010). As a 
result, military personnel now occupy 110 of 440 seats in 
the Lower House (Pyithu Hluttaw) and 56 of 224 seats in 
the National House (Amyotha Hluttaw). The USDP won 
around eighty percent of civilian seats (Harvey 2011).  
The parliament then selected former Prime Minister and 
General Thein Sein as Burma’s new President.17 

The thorough electoral provisions in 2010 along with 
the guidelines for the selection of the new president 
and the convening of the parliament indicate a more 
cautious and self-serving political transition process 
than that SLORC had prepared in the run up to the 1990 
elections.  While the 2010 elections drew sharp criticism 
from western critics, they elicited enough participation 
and dialogue within Burma to give some political par-
ties hope for gradual reform. The National Democratic 
Force (NDF) splintered off of the NLD when followers 
in that party loyal to Daw Suu Kyi heeded her call to 
boycott the elections. These rifts both played into the 
regime’s hand by weakening potential rivals but also 
afforded some limited opportunities for opposition elec-
toral campaigning.18 

The Elections Revisited: A Comparison of 
1990 and 2010
There are several notable parallels between the 1990 
and 2010 elections: namely, each followed a popular 
uprising that met with bloody military reprisals. In the 
1988 student-led demonstrations, SLORC reported 440 
killed, though some claim the toll to be upwards of 
3,000 (Steinberg 2010, 79).19 Moreover, both elections 
were organized by the military, which exercised varying 

17 Thein Sein had been Prime Minister of Burma from October 
of 2007, and he had retired from the military to join the USDP 
and the ranks of the new government. Thein Sein is largely seen 
as a “yes man” who rose smoothly to the top echelon without 
making enemies. His main rival for the presidency was current 
Vice President Tin Aung Myint Oo, a military hardliner who 
maintains powerful connections to key economic beneficiaries of 
the old regime (Allchin 2011).
18 The NDF won sixteen seats in the new parliament (Hseng, 
2010). 
19 The 1987-88 protests were far more widespread and pro-
tracted.  While the 2007 Saffron Revolution received a great deal 
more international media attention, it was mostly limited to 
Rangoon and the span of a little more than a month.

degrees of control over the process. Finally, both emerged 
from decades of preceding authoritarian rule and in the 
wake of concerted efforts to rein in ethnic rebel groups.20 

There are significant distinctions to draw between the 
two elections, however, which are telling of the SPDC’s 
attempt to get 2010 right where they failed to steer the 
1990 election in a direction favorable to their own politi-
cal interests. Despite international condemnation of 
SLORC’s heavy-handed suppression of the 1988 upris-
ing, the 1990 elections offered somewhat of a blank slate 
insofar as steps following the electoral process were not 
clearly spelled out in SLORC’s announcements between 
1988 and 1990.21 The inherent ambiguity of the state 
edicts and election laws that SLORC promulgated 
showed a lack of genuine desire for reform and it allowed 
a space within which it could steer the political process 
away from a transition to the NLD, while ensuring that 
the NLD lacked the capacity to mobilize resources and 
participate meaningfully in the political dialogue.

A second distinction between the 1990 and 2010 elec-
tions was that the 2008 constitution governed the latter, 
while the former should have led to a new constitutional 
draft and undercut the 1974 constitution. So if we were 
to look at a structural timeline of each election, which 
highlights three components—election, constitution, 
and transfer of political power—it would look like the 
following:

•  1990: election, then SLORC’s insistence that a 
constitution had to be written before any transfer of 
political power, leading to failed constitutional talks 
beginning in 1993 and continued authoritarian rule;

•  2010: 2008 constitution, then 2010 election, the 
results of which legalized the constitution upon the 
formal transfer of power to parliamentary government22 

Again, the constitutional referendum preceding the 2010 

20 In 1989, the Burmese army had agreed to cease-fire talks with 
the United Wa State Army and begun talks with other groups.  
In 2009 before elections, the SPDC had mandated that all armed 
rebel groups join the proposed Border Guard Force (BGF) or 
face retribution (Moe 2009). 
21 SLORC had hashed out a series of conjectures, which showed 
“a steady erosion of their original intention to hand over power 
after the elections,” and the internal contradictions between dif-
ferent addresses resulted in a political “impasse, which inevitably 
led to confrontation” (Tonkin 2007, 49).
22 The two distinct electoral-constitutional timelines became 
clear to me upon closer inspection.  See Taylor, “Burma’s Am-
biguous Breakthrough,” 66-69, for a close reading of the 1990 
elections.
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election provided a more decisive basis on to which the 
regime grafted an electoral process.  The unfair political 
environs created by the 2010 election laws added to the 
regime’s advantage in sculpting an auspicious outcome. 

In 1990, the political parties had a great deal more 
time to organize and more latitude with which to regis-
ter (Seekins 2010, 201). The result was more than three 
hundred approved political parties between 1989-1990 
(Taylor 1990, 66). In contrast, the 2009-2010 Electoral 
Commission gave every possible advantage to the state-
sponsored Union Solidarity and Development Party 
(USDP),23 permitting the USDP to advertise its cam-
paign centers with banners but condemning similar 
activities by outside parties. As a result, the limited 
array of opposition political parties, under duress of 
government retribution, failed to espouse clear policy 
programs and form popular coalitions that could defeat 
the incumbent party.  To return to Schedler’s model of 
electoral authoritarianism, his model breaks down when 
the “opposition” doesn’t behave as he expects them to.  
Rather than conform to his rule by denouncing the 
regime’s unfair election, the participating opposition 
parties in the 2010 elections refrained from crying foul 
and instead played by the rules of the game. To some, 
the potential advantage of competing outweighed the 
disadvantages of a boycott.

Why Do Authoritarian Regimes Hold 
Elections?
Perhaps more critical a determinant than the timing 
of events during the electoral process and immediate 
aftermath was the institutionalization of certain pat-
terns of power and “elite collective action” before and 
around elections in each case.  Slater has argued that elite 
collective action is “as elusive as it is elemental” (Slater 
2010, 10). While they are essential for political stability, 
these coalitions are usually characterized by factional-
ism (Slater 2010, 10). Jagan has highlighted a power 
struggle in the 2000s between reform-minded ex-PM 
Khin Nyunt’s camp and hardliners, led by ex-Sen. Gen. 
Than Shwe. These factions could not coalesce in such 
a way that elite level consensus brought about politi-
cal stability or elections without the extensive military 
purges of 2004. Even then, the result was hardly stability, 
but it represented consolidation of a sort. Oftentimes, 

23 The USDP emerged from the dismantling of the USDA, a 
state-sponsored mass organization.  Despite the 2008 Constitu-
tion’s prohibition of state personnel and civil servants forming 
political parties, the chairman of the Electoral Commission, 
Thein Soe, denied that the founding of the USDP was illegal 
under constitutional and electoral law (Aung, 2010). 

authoritarian purges are not so uniform as presumed.  
Philippe Schmitter has argued,

Regime consolidation consists of transforming the 
accidental arrangements, prudential norms and 
contingent solutions that emerged […] during the 
uncertain struggles of the transition into structures, 
i.e. into relationships that are reliably known, regu-
larly practiced and habitually accepted by those per-
sons or collectives defined as participants/citizens/
subjects of such structures (Schmitter 1995, 7).

The “accidental arrangements” in Burma’s state-society 
relations are perhaps equally telling of the alliances that 
formed in the wake of 2010 elections and the preceding 
years. 

While mass protests in 1987-1988 failed to bring about 
immediate political change, they were one of the fac-
tors that prompted a sharp divide within the military 
in 2003-2004 between those who wanted to negotiate 
with victors of the 1990 elections and those who felt that 
consolidated military power was the best guarantor for 
societal stability.  It was the bad fortune and unforesee-
able tragedy of Burma’s citizenry and monkhood to 
confront a newly consolidated and almost exclusively 
hardline corps of generals in the 2007 uprising. The 
repression it met with would unite broad condemnation 
of the army’s tactics from the international community, 
but it also showed that the generals were not yet willing 
to compromise. The reason for their obstinacy is that 
their success in any political transition rested on the 
drafting of a new constitution.

For this reason, the SPDC forced a constitutional ref-
erendum in May 2008 to establish the framework for 
the next elections and subsequent transfer of power on 
their terms. The 2010 electoral laws made sure both to 
invite electoral participation by political parties and to 
undercut mass mobilization by any significant coalition 
against the USDP.

The tightly controlled 2010 elections therefore exhib-
ited the lessons that the regime had learned from the 
chaotic 1980s/1990s. Burma’s military regime had risked 
rapid and total exclusion from the political center if 
it acknowledged the results of the 1990 elections and 
convened a constitutional convention comprised by the 
victors of that election. As Taylor had argued, 

The interests and groups which predominate in 
drafting the principles and structures contained 
within the independent state’s third constitution will 



Practiced at the Art of Deception: How the Regime has Controlled Elections in Modern Burma

48 Penn State Journal of International Affairs Fall 2011

largely establish the framework of any new order 
(Taylor 1997, 55).

The regime must have understood the importance of the 
drafting process to place such a focus on ratifying the 
2008 constitution. The brutal response to the 2007 Saf-
fron Revolution indicates that the generals were willing to 
hold onto power at great cost of blood until completing 
the constitutional referendum.

While Khin Nyunt’s faction lost out in 2004, there has 
since been a strengthening link between moderates in the 
regime, on the one hand, and elites in civil society and 
the emerging private sector, on the other. As the regime 
began to privatize the economy in the 1990s/2000s, 
power and resources began to decentralize while forg-
ing connections between military and civilian elites who 
were able to find common ground in developing their 
nation’s economy. At the same time, the military has 
ceded some local authority to civil society actors with 
a humanitarian agenda as long as they were willing to 
engage with the regime and operate within the system.  
This nascent elite network has grown from the election’s 
transition to parliamentary government as well as from 
the spur of foreign investment from the likes of China 
and Thailand.

The new parliamentary government has yet to dem-
onstrate substantial political reforms, but subsequent 
elections will no doubt reflect 2010’s precedent and build 
on the coalitions that are now operating. It is therefore 
critical to understand the power dynamics and stake-
holders in contemporary Burma in order to know what 
developments to expect on the horizon and to identify 
responsible partners for engagement.
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The Evolution of Command 
Responsibility in International 
Humanitarian Law

Max Markham, Stanford University

This paper investigates the international legal roots and history of the principle of com-
mand responsibility. Tracing its roots back to Chinese philosopher Sun Tzu’s The Art of 
War, the principle of command responsibility has increasingly become a more controversial 
topic in the context of international law. This paper closely examines specific cases advanc-
ing and interpreting the application of command responsibility, particularly in both the 
ICTY and ICTR with relation to humanitarian abuses in the past 20 years. Finally, the 
paper examines the definition of command responsibility held by the ICC as established by 
the Rome Statute in 1998 and the customary international law to be maintained in future 
humanitarian cases.

T
he doctrine of command responsibility, 
though defined very briefly in most inter-
national tribunal statutes, is a highly con-
tentious topic in the realm of international 
humanitarian law. Defined as “the respon-
sibility of commanders for war crimes com-

mitted by subordinate members of their armed forces 
or other persons subject to their control,” (Burnett 1985, 
76) the doctrine has been explicitly developed over the 
course of the 20th and 21st centuries via war crime 
tribunals responsible for bringing justice after wartime 
malpractices. In modern times, it has worked its way 
into preeminent precedents for international law, notably 
the Additional Protocol I to the Geneva Convention of 
1949, the International Criminal Tribunal for the former 
Yugoslavia (ICTY) and International Criminal Tribunal 
for Rwanda (ICTR), as well as the Rome Statute of the 

International Criminal Court (ICC). Command respon-
sibility is established in three ways, as will be explored 
in this paper: via the superior-subordinate relationship, 
in which the superior exercises ‘effective control’ over 
the subordinate (Danner 2005, 130); via the mens rea 
requirement, in which the superior ‘had reason to know’ 
or ‘should have known’ of his subordinates’ actions; and 
the failure to take adequate responsibility for the actions 
of subordinates in punishing and/or preventing the 
commission of war crimes (Danner 2005). The mens rea 
requirement, specifically, has been the subject of huge 
controversy in its application to superiors in terms of 
whether guilt can be imputed based on available or ascer-
tainable information, or if guilt can be imputed based on 
the superior having effective control and hence a duty to 
know and have access to information regarding his sub-
ordinates’ actions. This paper will explore the evolution 
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of the doctrine of command responsibility, tracing its 
roots back to pre-World War II documentation that 
helped establish and develop its modern jurisprudence.

The topic of command responsibility as a doctrinal 
outline for international or domestic law is rooted in 
ancient texts – namely in The Art of War dating back to 
the end of the sixth century B.C. when Chinese military 
philosopher Sun Tzu developed the idea of commanders 
taking responsibility for the civility of their subordinates 
in military treatise (Levine 2005)— influencing many 
of the military and political tactics of the Eastern world. 
Almost two thousand years later in 1474, Peter von 
Hagenbach was put on trial for his role in the enabling 
of rape, torture, murder, and illegal distribution under 
his jurisdiction as governor on the Upper Rhine. Von 
Hagenbach’s trial was widely regarded to be one of the 
first forms of an international criminal tribunal held 
on the basis of customary law at the time. Pivotal to the 
establishment of his guilt was “the question of compli-
ance with superior orders” (Greppi 1997) under the 
Duke of Burgundy, Charles the Bold. His defence, in 
his trial before the Archduke of Austria and a coalition 
of 28 state judges, was mere compliance with superior 
orders, notably quoted as saying, “is it not known that 
soldiers owe absolute obedience to their superiors?” 
(Danner 2011, 130) as well as attributing this line of 
defence to Charles the Bold’s admission of ex post factum 
responsibility. Regardless of his defence, Hagenbach was 
found guilty and beheaded, based on the proof that he 
was linked to “crimes which he had the duty to prevent” 
(Danner 2011, 130).

The principle was further explored by American law 
during the Civil War by General Order 100, known as 
the Lieber Code, signed by President Lincoln in 1863 to 
direct the code of conduct for Union soldiers. Concerned 
mainly with the ethical and humane treatment of prison-
ers, the Lieber Code was seen as a critical development 
in military strategy and customary law, as well as a pre-
cursor to the Hague Regulations of 1907 (Doty 1998). 
As a means of enforcement, the Lieber Code placed 
criminal responsibility upon superiors for allowing the 
mistreatment of prisoners and enemies during wartime.

The Hague Conferences, first in 1899 and later in 1907, 
established principles of disarmament as well as com-
pulsory arbitration by an international body or court 
(Hudson 1931). Further, the Hague Conventions prom-
ulgated and more firmly established the definition of war 
crimes, with Convention IV and X of 1907 concretely 
establishing “affirmative command duties in relation 
to the conduct of subordinate persons” (Bantekas 1993, 

573). However, the Hague Conventions proposed no 
means of enforcement and were ultimately heavily vio-
lated by Germany in World War I, which resulted in a 
call for the trying of German commanders and high-
level war crimes violators in the Treaty of Versailles, but 
did not result in much more than a few domestic trials 
(Danner 2005, 123).

World War II ushered in a deeper exploration of supe-
rior responsibility in the development of the interna-
tional justice system. The Nuremburg military trials of 
1946 undertook efforts to prosecute Nazi commanders 
based on their implementation of programs to exter-
minate undesirables. It was often the case that these 
commanders delivered contemptible orders to be carried 
out by their subordinates, as in the German Hostage 
and High Command cases. Commanders would then 
be held individually accountable for heinous conduct 
in which subordinate units participated (Banteka 1993, 
574). Other Nuremburg cases followed suit, prosecut-
ing superiors based on their inaction against opposing 
unlawful actions.

An important development in this post-WWII period 
occurred within the International Military Tribunal of 
the Far East, established by US General MacArthur, as 
Supreme Commander for the Allied Powers. Tomoyuki 
Yamashita, Japanese commander for the Philippines, was 
charged on the basis of his failure to discharge control 
of the actions of his subordinate units in the Philip-
pines. The Yamashita case was one of the most pivotal 
and crucial cases for the development of command 
responsibility in the early 20th century. Similar to the 
Hostage and High Command cases of Nuremburg, it 
held Yamashita in contempt and prosecuted him on the 
basis of an omission of responsibility for his subordinates:

[Yamashita] lawfully disregarded and failed to dis-
charge his duty as commander to control the opera-
tions of members of his command, permitting them 
to commit brutal atrocities and other high crimes 
against the people the United States and its allies 
and dependencies, and in particular show a series 
of acts which indicate a plan to massacre and exter-
minate a large part of unarmed non-combatant 
civilian population of the occupied territory, coupled 
with other acts of violence, cruelty and homicide 
inflicted upon civilian population and prisoners of 
war contrary to principles of international law (Far 
East Commission 1947).

He defended himself on the grounds that he had not 
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ordered or tolerated these acts, and pleaded not guilty 
on the grounds that he had no knowledge of the crimes 
in question taking place. He was found guilty, based on 
the Tribunal’s finding that he “at the very least must have 
tacitly condoned the actions of the Japanese forces in 
question, and more likely he had both known as well as 
ordered the crimes” (Hendin 2003).  Similarly, he was 
found guilty for failing to punish the subordinates with 
the established tacit knowledge he had. Notable in the 
case was the defense’s failure to “contest that the war 
crimes were committed” and the prosecution’s failure 
to charge him with the commission of war crimes or 
crimes against humanity, but rather with the “omission 
of action to prevent his men’s behaviour” (Goldstone 
2009, 71).  The case was crucial for the development 
of international law in that it subsequently identified 
command responsibility specifically as a crime of omis-
sion, as it is now defined in many of the more modern 
tribunal and international court statutes, as well as by 
the United States Supreme Court, which overturned the 
habeas corpus appeal and authorized the execution by 
hanging of Tomoyuki Yamashita in February 1946 for 
his crimes against the peace (Mahle 1946).  Further, The 
Yamashita Standard, as it is commonly known in inter-
national law, helped to define the mens rea standard in 
a stricter sense, which led to debate as to the customary 
international law in many of the modern ad hoc tribunals 
as will later be explored.

After the post-WWII developments in international 
law, there was a lull in its further expansion in the pro-
gression of the 20th century. “No express provision on 
superior responsibility was contained in the Geneva 
Conventions of 1949… this resulted in the decline in 
the use of the doctrine of superior responsibility for 
a period of over 30 years” (Bantekas 1993, 574). The 
nearly unanimous findings in the Nuremburg and Tokyo 
trials that imposed liabilities on superiors to control the 
actions of their subordinates, taking into account the 

“requisite standard of mens rea” (Levine 2005) expanded 
the level of knowledge necessary for conviction to one 
of less than actual express knowledge.

In 1977, the adoption of the Additional Protocol I of 
the Geneva Convention of 1949 further clarified the 
issues of superior knowledge and failing to act as alluded 
to in the post-WWII trials. Specifically, Article 86(2) 
deals with the notion of a superior failing to act, stating 
that guilt is imputed:

if they knew, or had information which should have 
enabled them to conclude in the circumstances at 

the time, that he was committing or was going to 
commit such a breach and if they did not take all 
feasible measures within their power to prevent 
or repress the breach (Protocol Additional to the 
Geneva Conventions of 12 August 1949, 1977).

Article 87(1) goes on to state the requirement for military 
commanders “to prevent and, where necessary, to sup-
press and to report to competent authorities breaches of 
the Conventions and of this Protocol” (Protocol Addi-
tional to the Geneva Conventions of 12 August 1949, 
1977).  This is elaborated on by Article 87(3), which states:

…Parties to the conflict shall require any com-
mander who is aware that subordinates or other 
persons under his control are going to commit or 
have committed a breach of the Conventions or of 
this Protocol, to initiate such steps as are necessary 
to prevent such violations of the Conventions or 
this Protocol, and, where appropriate, to initiate 
disciplinary or penal action against violators thereof 
(Protocol Additional to the Geneva Conventions of 
12 August 1949, 1977).

It should be noted that this was the first explicit inter-
national documentation of the knowledge argument 
within the theory of command responsibility. It should be 
further noted that the definition of Protocol I explicitly 
stipulates superior ascertainable knowledge to denote 
responsibility in the actions of subordinates, but does 
not necessarily take into account superior negligence, 
or the more strictly defined proposal of “should have 
known” as it is defined in the Rome Statute, which will 
be explored later. As shown, Article 87(3) states very 
specifically that it is a requirement of commanders “who 
are aware” of their subordinates’ breaches of international 
law to exercise superior responsibility and prevention 
mechanisms against their subordinates. At the same 
time, there is much debate as to whether the previous 
Article 86(2) alludes to the requirement of knowledge by 
a superior, either making reference to provided informa-
tion subject to neglect by the superior, or to information 
not provided due to the failure of communications or 
reporting systems (Hendin 2003).

International Criminal Tribunal for the Former 
Yugoslavia
The formation of the ad hoc tribunals of Yugoslavia and 
Rwanda has specifically delved deeper into the inter-
national jurisprudence of the command responsibility 
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theory. On May 25, 1993, United Nations Security Coun-
cil Resolution 827 effectively established the International 
Tribunal for the Former Yugoslavia (ICTY). Notable in 
its establishment was its limit in applying customary 
international law, therefore “interpreting the mens rea 
standard applicable to command responsibility as it 
existed in customary law at the time of commission of 
alleged offences” (Levine 2005). As found in the ICTY 
statute, Article 7(3) intends to more specifically define 
command responsibility (and the element of mens rea) 
by stating:

[acts] committed by a subordinate do not relieve 
his superior of criminal responsibility if he knew 
or had reason to know that the subordinate was 
about to commit such acts or had done so and the 
superior failed to take such necessary and reason-
able measures to prevent such acts or to punish 
the perpetrators thereof (International Tribunal for 
the Prosecution of Persons Responsible for Serious 
Violations of International Humanitarian Law Com-
mitted in the Territory of the Former Yugoslavia 
since 1991, 1993).

It is important to note the two different levels of knowl-
edge that are encompassed in the ICTY’s definition of 
mens rea – direct and ‘actual’ knowledge, the existence of 
which can be ascertained through testimony or through 
the compiling of circumstantial evidence; as well as ‘had 
reason to know’ which was defined more strictly by the 
Appeals Chamber of the Celebici and Akayesu cases of 
the ICTY and ICTR, respectively (Levine 2005).

With the Celebici case, starting in 1997 and continu-
ing until the end of 1998, came a new identification of 
direct and indirect command responsibility, as well as 
a more definitive definition of the mens rea argument. 
The ICTY found that ‘direct’ responsibility was estab-
lished as a result of a positive action, whereas ‘indirect’ 
responsibility would be established due to the omission 
or “failure to undertake a necessary act” (Hendin 2003). 
Further, the Celebici Trial Chamber judgement took into 
account the issue of culpability of non-militarily involved 
superiors, commenting, “a superior may be exposed to 
culpability on the basis of de facto authority so long as 
the individual has the fundamental power to control the 
acts of subordinates” (Hendin 2003). The Trial Cham-
ber’s judgement was notable in that it differed from 
the stricter Yamashita standard of ‘should have known,’ 
advocating for the less strict ‘had reason to know’ and 
using as proof the Additional Protocol I of the Geneva 

Convention as the customary international law due to:

…an interpretation of the terms of this provision 
in accordance with their ordinary meaning [lead-
ing] to the conclusion, confirmed by the traveaux 
prépatoires, that a superior can be held criminally 
responsible only if some specific information was in 
fact available to him which would provide notice of 
offences committed by his subordinates (Prosecutor 
vs. Delalic Et Al  2001).

Further, the Trial Chamber noted that explicit statement 
of ‘had reason to know’ did not allow for wilful negli-
gence to “criminal acts of subordinates” (Hendin 2003). 
Instead, it established that the mens rea for command 
responsibility could be found “…where [the superior] 
had in his possession information of a nature, which… 
would put him on notice of the risk of such offences by 
indicating the need for additional investigation…” as 
well as through the existence of circumstantial or direct 
evidence leading to “actual knowledge” (Prosecutor vs. 
Delalic et al. 2001).

Soon after the Celebici case got under way, another case 
that reviewed similar principles of command responsibil-
ity was concurrently held – regarding Tihomir Blaskic – 
though the conclusion to which the Trial Chamber came 
was different than that of the Celebici case. Taking into 
account the Celebici case, the Blaskic Trial Chamber 
found that effective control over subordinates or persons 
committing the crimes must be established for command 
responsibility to be charged, and that these subordinates 
did not necessarily have to be formally under the control 
of the superior “or in his chain of command…” for him 
to “be found culpable criminally for crimes committed 
by them” (Hendin 2003). Similarly using the Additional 
Protocol I as the foundation for customary international 
law, the Blaskic Trial Chamber found that Article 86(2) 
was regarded to be in conjunction with Article 87, impos-
ing “a duty on commanders to be constantly informed of 
the way in which their subordinates carry out the tasks 
entrusted to them, and to take the necessary measure for 
this purpose” (Prosecutor vs. Blaskic 2000). As a result 
of this reading of Protocol I, Article 86(2) was deemed, 
by the Trial Chamber, to be understood as synchronized 
with Article 87, therefore defining the mens rea of com-
mand responsibility with the stricter ‘should have known’ 
standard (Levine 2005).

The Blaskic Trial Chamber’s judgment delivered in 
2000 conflicted directly with the ‘had reason to know’ 
customary international law mens rea standard of the 
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Celebici Trial Chamber judgment delivered less than 
two years prior. Thus, the Appeals Chamber’s decision of 
the Celebici case as well as the Blaskic Appeals Chamber 
held binding the decision over both of the Trial Cham-
ber judgments, that there was “no consistent trend in 
the decisions that emerged out of the military trials 
conducted after the Second World War” (Prosecutor 
vs. Delalic et al 2001) in regards to a defined customary 
international law of the mens rea standard. It further 
elaborated that Article 86(2) was correctly interpreted 
by the Trial Chamber in the Celebici case, in that it 
directly adheres to the principle of ‘had reason to know,’ 
notably “holding that the ordinary meaning of the pro-
vision indicated that the commander must have some 
information available to him which puts him on notice 
of the commission of unlawful acts by his subordinates” 
(Levine 2005). This dispelling of a standard of negli-
gence from the ICTY became a trend toward “setting a 
standard of due diligence on the part of the [superior]” 
(Hendin 2003), in that the ICTY held that the evidence 
for the mens rea standard must be evaluated on a case-
by-case basis. The final decision was made to maintain 
that the mens rea standard is only established from the 
existence of information leading the superior to have 
reason to know or be able to identify the criminal acts 
being undertaken by his subordinates.

International Criminal Tribunal for Rwanda
Meanwhile, in November 1994, United Nations Security 
Council Resolution 955 effectively established the Inter-
national Criminal Tribunal for Rwanda (ICTR), notable 
in that it was established to deal with a non-international 
conflict yet still contained the defined doctrine of com-
mand responsibility under Article 6(3) (the equivalent of 
Article 7(3) in the ICTY statute) in its statute (Interna-
tional Criminal Tribunal for Rwanda Statute 1994). The 
trial of Jean-Paul Akayesu, though largely known for its 
establishment of the crime of genocide as perpetrated by 
an individual, also reflected decisions pertinent to the 
establishment of Akayesu as a superior through de jure 
power as he was appointed to the position of ‘bourgmes-
tre’ (a position of authority deemed to be in charge of the 
communal police and answerable to the local ‘Prefect’ 
(Prosecutor vs. Clément Kayishema & Obed Ruzindana 
1999)) in the village of Taba (Hendin 2003). Using this 
de jure superiority as the basis for their judgment on 
command responsibility, the Trial Chamber stated:

…in due course found that Akayesu was responsible 
for the maintenance of law and order in the village. 

The Tribunal further found that he either knew, or 
in the alternative, had reason to have known of the 
criminal acts taking place, particularly, near his 
own office and he did nothing to either prevent the 
crime or to punish the perpetrators (Hendin 2003).

Ultimately, the Trial Chamber did not find Akayesu guilty 
via Article 6(3) of the statute, and rather sentenced him 
on the grounds of actus reus for his complicity in geno-
cide by aiding and abetting, instigation and by procuring 
means (Prosecutor vs. Jean-Paul Akayesu 1998).

Another case in May 1999, concerning Clement Kay-
ishema held, in a similar fashion as the trial of Akayesu, 
that Article 6(3) of the statute expresses a “clear duty 
upon those in authority, with the requisite means at 
their disposal, to prevent or punish the commission 
of a crime” (Hendin 2003), and applied this statute to 
civilians exerting “requisite authority” (Prosecutor vs. 
Clément Kayishema & Obed Ruzindana 1999).  A con-
tentious subject due to the nature of the Rwandan conflict 
was the allusion by the Trial Chamber to the de facto 
power of a superior, notwithstanding the formality and/
or explicit definition of his or her power. The Tribunal 
also noted that the mens rea standard for non-military 
superiors with established de facto power would be held 
to a lower standard of ‘had reason to know,’ insofar as 
that it does not “demand a prima facie duty upon a non-
military commander to be seized of every activity of all 
persons under his or her control” (Prosecutor vs. Clé-
ment Kayishema & Obed Ruzindana 1999). Ultimately, 
the court ruled:

In light of this incontestable control that Kayishema 
enjoyed, and his overarching duty as a Prefect to 
maintain public order, the Trial Chamber is of the 
opinion that a positive duty upon Kayishema existed 
to prevent the commission of the massacres. … No 
evidence was adducted that he attempted to prevent 
the atrocities that he knew were about to occur and 
which were within his power to prevent (Prosecutor 
vs. Clément Kayishema & Obed Ruzindana 1999).

He was sentenced to life imprisonment by the Trial 
Chamber, and the sentence was upheld by the Appeals 
Chamber in June 2001.

Also in 1999 was a pivotal trial against Alfred Musema-
Uwimana, who was prosecuted on the basis of his com-
plicity in genocide and his superior responsibility for 
committing of genocide due to his ownership of a tea 
factory in the Byumba Préfecture. As a non-military 
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civilian, Musema was found guilty of criminal respon-
sibility for his de jure as well as de facto control over his 
employees and failing “to take any measure to prevent or 
punish the commission of these crimes,” instead “aiding 
and abetting in their commission by his presence, and, 
in some cases, his participation” (Alfred Musema vs. the 
Prosecutor Appeals Judgment 2001).

Although it is sometimes asserted that the ICTR failed 
to properly develop or apply the doctrine of command 
responsibility (Lipmann 2001), it is apparent from the 
Musema, Kayishema and Akayesu cases that the ICTR 
did, somewhat clearly, define command responsibility 
and develop it in terms of its relevance to the unique 
national Rwandan conflict. In the Akayesu case, though 
he was determined to have exercised de jure control over 
his subordinates, he was deemed to not have had effective 
or structural control and therefore was not convicted on 
the mens rea standard of responsibility for the actions 
of his subordinates, and the strict liability standard was 
rejected. But in the other two aforementioned cases, 
both Kayishema and Musema’s convictions expanded 
the nature of the command responsibility doctrine to 
encompass civilian responsibility, with the Tribunal 
explicitly establishing that the mens rea standard, though 
lower for non-military or de jure superiority, was still 
applicable to civilian superiors with structural control 
over their subordinates. It would thus appear as if the 
comprehension of command responsibility with relation 
to the mens rea standard has been well established by 
both Tribunals insofar as the negation of the standard 
of negligence (Sarooshi & Evans 2001). Further, both 
Tribunals have seemingly distinguished more important 
topics incorporated into the Rome Statute, such as civil-
ian versus military responsibility (and the differences, if 
any, in standards of mens rea for each) as well as the ‘had 
reason to know’ versus ‘should have known’ arguments 
of customary international law.

International Criminal Court
During the undertaking of both the ICTY and the ICTR, 
momentum was channelled into establishing the Inter-
national Criminal Court via the Rome Statute, enacted 
on 17 July 1998. Article 28 notably defines the ICC’s 
position on superior responsibility, with 28(a) referring 
explicitly to “a military commander or person effectively 
acting as a military commander (Rome Statute of the 
International Criminal Court 1998)” and article 28(b) 
referring to “superior and subordinate relationships not 
described in paragraph (a)” (Rome Statute of the Interna-
tional Criminal Court 1998), interpreted to encompass 

acts carried out by non-military civilians, as was taken 
into account in the Kayishema and Musema cases at the 
ICTR. For command responsibility to be established with 
regard to military personnel, Article 28(a) specifies that a 
superior must have failed to exercise “effective command 
and control” or “effective authority and control” over his 
or her subordinates, notably making use of what has been 
interpreted to be a more strict reading of the mens rea 
requirement in that the superior “either knew or, owing 
to the circumstances at the time, should have known that 
the forces were committing or about to commit such 
a crime” (Rome Statute of the International Criminal 
Court 1998). Further, as distinct from 28(a), Article 
28(b) notably does not include the ‘should have known’ 
clause, rather replacing it with “knew, or consciously 
disregarded information which clearly indicated, that 
the subordinates were committing or about to commit 
such crimes” (Rome Statute of the International Criminal 
Court 1998). Similar to the ICTR in the Kayishema case, 
the Statute presents jurisprudence under which non-
military superiors with effective control (and, notably, 
effective control within the specific crimes that were 
committed (Rome Statute of the International Criminal 
Court 1998)) are held to a lower standard of the mens 
rea requirement—the word ‘clearly,’ as an expression of 
an indication of the act or intention to commit crimes is 
notable, seemingly heightening the evidentiary basis for 
which mens rea must be established. Further, it lowers 
the liability standard for civilians who express influ-
ence over subordinates but not formally distinguished 
‘effective authority and control’ and absolves them of the 
requirement to make use of their “informal influence 
and persuasion” (Lipmann 2001).

Still, there is great debate as to whether the jurispru-
dence of the Rome Statute, in fact, does indicate the 
stricter ‘should have known’ mens rea requirement. As 
Eugenia Levine writes in her article on the mens rea 
requirement:

Interpreted literally, Article 28(a) adopts the stricter 
‘should have known’ standard. Notably, the Trial 
Chamber in Celebici strongly suggested that the lan-
guage of Article 28(a) may reasonably be interpreted 
to impose an affirmative duty to remain informed 
of the activities of subordinates (Levine 2005).

Arguably, the implementation of the stricter ‘should have 
known’ requirement of superiors can be used as a deter-
rent, strictly establishing the role of a superior in interna-
tional criminal law. At the same time, an interpretation of 
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superiority as a duty to preserve international law among 
subordinates could be considered a breach of legality 
in that it does not adhere to the direct commission of a 
crime, rather an enforcement of peace among subordi-
nates. German law professor Kai Ambos advocates for 
the standard of conscious negligence to be interpreted 
as international jurisprudence, saying:

The degree of mens rea required is, apart from aware-
ness of the effective control and knowledge explicitly 
mentioned in Article 7(3) ICTY, Article 6(3) ICTR 
and Article 28(a)(i), (b)(i) ICC Statute, conscious 
negligence or recklessness. This already follows from 
the wording of Article 86(2) AP I (that the supe-
rior ‘had information which should have enabled 
them to conclude . . .’), which correctly has been 
interpreted as conscious ignorance in the sense of 
willful blindness. Similarly, the ‘should have known’ 
and ‘consciously disregarded’ standards of Article 
28(1)(a) and (2)(a) do not require awareness, nor 
do they require the imputation of knowledge on 
the basis of purely objective facts. In essence, the 
superior must possess information that enables them 
to conclude that the subordinates are committing 
crimes (Ambos 2005).

Instead, Ambos interprets the Statute to read that impu-
tation of knowledge is not guaranteed by the established 
effective control, but rather that there must be a situa-
tion of conscious negligence or “advertent recklessness” 
(Sarooshi & Evans 2001) with an availability of informa-
tion for command guilt to be imputed.

As shown, the doctrine of command responsibility 
has developed as an age-old issue into an important 
cornerstone of the modern jurisprudence of interna-
tional humanitarian law. With respect to mens rea espe-
cially, the exact definitions and applications of command 
responsibility have been hotly contested, with varying 
authorities advocating for different interpretations of 
modern law.  The Rome Statute, ICTY and ICTR, and 
the Additional Protocol I to the Geneva Convention 
have all contributed to modern customary international 
law. What they all seem to have in common, though, is 
the subtle ambiguity of language that allows each case 
of humanitarian violations and war crimes to be treated 
uniquely. As reprehensible crimes against humanity 
continue to occur internationally, international justice, 
when applied, will undoubtedly be further developed 
by the particularities of each unique trial.
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